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THE MAXIMS OF EQUITY —I 


OF MAXIMS GENERALLY 
PROVERBS AND Maxims ! 


AXIMS in modern law are either inherited or borrowed from 

the Roman law or framed in the formative period of modern 

law ‘‘juxta exemplum Romanorum.” But the maxims of Roman 
law had their model, in large part at least, in the proverbs and 
maxims which are to be found among all peoples in a certain stage 
of culture. A distinction is made between popular proverbial say- 
ings and literary proverbs or gnomes. According to the accepted 
theory the former were originally uttered spontaneously; they 
were spontaneous utterances called forth by unusual and stirring 
incidents and experiences. They were not made deliberately but 
sprang up out of the soil of national character. This orthodox doc- 
trine as to praverbs savors of the romantic explanation of all social 
phenomena which came into vogue in the fore part of the last cen- 
tury, of which Savigny’s theory of law as a spontaneous product of 
the Volksgeist is another example. In the light of recent philosophy 
and folk-psychology we may suspect that proverbial sayings are 
rather traditional versions of the orally expressed reflections of in- 
dividuals gifted with more than ordinary power of observation, 
homely wit, and a trenchant tongue. Aristotle suggested some- 


1 Reference may be made to TRENCH, PROVERBS AND THEIR LESSONS (1905); 
GERBER, Dre SprRACHE ALS Kunst (1885), II, 397-442; Bots, La PofsSIE GNOMIQUE 
(1886). 
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thing of this sort, saying that proverbs were remnants which be- 
cause of their brevity and accuracy had been preserved out of the 
ruins of ancient philosophy.? Moreover, many of the earliest 
proverbs were responses of oracles. Our chief concern with these 
proverbial sayings is that they sometimes have to do with matters 
of law and are one of the forms of expression of customary law. 
As will be seen presently, legal proverbs attained some importance 
in Germanic law. For the rest, popular proverbial sayings fur- 
nished the model for the literary proverb or gnome and so ultimately 
for the legal maxim. By all accounts the literary proverb is a prod- 
uct of conscious reflection. Originally it may but cast a popular 
saying into literary or perhaps poetical form.* Presently it may 
express the first stirrings of philosophical reflection upon life and 
conduct. The fusion of advice about practical life, rules of agricul- 
ture, moral precepts, and political advice to rulers which we find in 
Hesiod is the beginning of the reflection on life that was to lead to 
ethical and political philosophy. Down to Socrates we find nothing 
but isolated maxims. But Greek moral and political philosophy had 
its roots in the maxims and gnomes of Theognis and Phocylides 
and the gnomic poetry attributed to the Seven Sages. Thus maxims 
“‘stand on the threshold of philosophy”’® and “form the transition 
to philosophy proper.” ® When conscious reflection begins, they 
bridge the gap between customary moral rules and ethical prin- 
ciples. The later throwing of ideals, not reflections on customary 
conduct, into the form of ethical maxims is quite another matter. 
Such maxims may eliminate all the limitations and obstacles that 
are encountered in practice and put practically unattainable 
standards in order to fire the imagination or excite moral en- 
thusiasm.’ They are related to the maxims of the beginning of 
ethical philosophy only in that in form they follow the model of 
the proverb. 


2 Quoted by Synesius, Bekker, ARISTOTELIS OPERA, V, 1474. 

’ “The sayings attributed to the mythical or semi-mythical Seven Sages are 
crystallizations of popular morality which cannot be treated as the beginnings of a 
science.” Wuwnnt, Eruics (transl. by Titchener and others), II, 3. 

4 Ibid. 

5 ZELLER, PREsocRATIC PuiLosopny (transl. by Alleyne), 121. 

6 ERpMANN, History oF Puritosopny (transl. by Hough), I, § 18. 

7 FOWLER AND WILSON, PRINCIPLES OF MorRALs (1894), II, 293-294. 
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2. Maxims Roman Law? 


Dirksen ® and Sanio '° pointed out long ago that the maxims of 
which Roman juristic writing is full belong to the older legal science 
of the Republic and not to the classical period. Some of them are 
referred to the awuctoritas of named jurists of the older period.” 
Others are expressly attributed to the ueteres." Moreover the way 
in which these maxims are treated by the later jurists shows that 
they came from an earlier time and had traditional authority. They 
are cited as generally recognized truths or are even applied and 
interpreted as actual rules of law much as if they were statutory 
provisions.” If, with Girard,“ we recognize three phases of legal de- 
velopment in republican Rome, namely, the esoteric phase in which 
the interpretation and application of the enacted and of the cus- 
tomary law were a monopoly of the pontifices, the phase of secu- 
larization and popularization, and the phase of systematization, 
Cato the Younger, with whom the practice of framing maxims is 
held to begin,” belongs in the second stage. Thus we see that the 
jurisprudence of maxims comes in at the very threshold of Roman 
legal science. 

In the older practice, the case in hand was decided by a simple 
method of distinctions and analogies.“ Also the older juristic 


8 Reference may be made to Jérs, R6mMiscHE RECHTSWISSENSCHAFT ZUR ZEIT DER 
REPUBLIK (1888), 282-313; JHERING, GEIST DES ROMISCHEN Recuts, I, § 3, II, § 40; 
RABEL, ORIGINE DE LA REGLE IMPOSSIBILIUM NULLA OBLIGATIO (1907); BRUNs- 
LENEL, GESCHICHTE UND QUELLEN DES ROMISCHEN RecuTs (HOLTZENDORFF, EN- 
ZYKLOPADIE DER RECHTSWISSENSCHAFT, 7 ed., I, 1915), § 30. I have relied largely on 
Jérs and on the texts he has collected. 

® “ Ueber den Zusammenhang der einzelnen Organe des positiven Rechts der Rémer 
mit der gleichzeitigen juristischen Doctrin,” 3 RHEINISCHES MUSEUM FUR JuRIS- 
PRUDENZ, 85, 106-109 (1829). 

10 DE ANTIQUIS REGULIS IURIS (1833). 

uF. g., many are attributed by name to Q. Mucius Scaevola. See references in 
Jors, RO6MIscHE RECHTSWISSENSCHAFT ZUR ZEIT DER REPUBLIK, 291, Nn. 2. - 

2 Dirksen cites Garus, III, § 180, as an example. The title of the Dicrst, DE 
DIVERSIS REGULIS IURIS ANTIQUI (50, 17), tells the same story. 

13 FE. g., compare the maxim attributed to Cassius — non possit causam possessionis 
sibi ipsa mutare (Dic. XLI, 6, 1, 2)— with the interpretation by Iulianus: quod uolgo 
respondetur causam possessionis neminem sibi mutare posse, sic accipiendum est, ut 
possessio non solum ciuilis sed etiam naturalis intellegatur. Dic. XLI, 5, 2, 1. 

4 MANUEL ELEMENTAIRE DU DROIT ROMAIN, 6 ed., 43-46. 

18 Jérs, ROMISCHE RECHTSWISSENSCHAFT ZUR ZEIT DER REPUBLIK, 2809 ff. 

16 JHERING, GEIST DES ROMISCHEN Recuts, III, § 40. 
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writing was no more than a heaping together of legal materials in 
collections of actions and of responsa. The Tripertita of Sex. Aelius 
Catus, a work of this type although it essayed to be something 
more, marks the end of this method. On the basis of these collec- 
tions which handed down the results of juristic craftsmanship, 
jurists began to think of the substance of the law, as distinguished 
from laws and as distinguished from method of decision. Ac- 
cordingly they sought to find common points of view in the mass 
of collected or traditional responsa, formulae of actions and forms 
for legal transactions and sought to express these points of view 
concisely in maxims. But, says Jérs, these maxims at first are not 
addressed to the judge but to the jurist.” The responsa remained 
expert opinions as to the application of the law to particular cases. 
They did not seek to impart general legal information. Yet in 
view of the bulk and the diversity of the recorded responsa and the 
conflict of juristic opinion, it became important for the individual 
jurisconsult to state precisely and in terse language the point of 
view which he sought to express in a rule of law. The analogy of a 
statutory provision was obvious and naturally enough was made 
use of. ‘As the lex declared what should be law for the future, so 
the jurists, through their maxims, established what was rightful 
and legal for the present, and, as in the case of Jeges, their phrases 
were as sharp and concise as possible, sometimes in imperative form, 
sometimes in proverbial form.” !* It is likely that the model of pro- 
verbial sayings was before the minds of the jurists quite as much as 
the model of the terse and oracular phrases of the old statutes. 
Another factor in the development of legal maxims is to be found 
in the disputationes fori, or public disputations upon questions of 
law. The very name (regula) indicates a measure which the teacher 
gives to the pupil for the decision of legal controversies. Every 
teacher has had experience of the desire of students for a crisp 
phrase which they may put down in their notebooks. Evidently 
many of the maxims were first framed for the use of students.1® 


17 ROMISCHE RECHTSWISSENSCHAFT ZUR ZEIT DER REPUBLIK, 293. 
a 18 Jbid. Examples of the statutory form are: a ueteris praeceptum est (Dic. XLI, 
2, 3, 19); ciwilis constitutio est (Dic. XLVII, 1, 1, pr.); weteres decreuerunt (Dic. XXVIII, 
5, 32, pr.). Of the proverbial form: quod uolgo dicitur (Gatus, II, § 49); solemus etiam 
dicere (Dic. II, 14, 7, 5). 

19 Jérs, 294. As to the tendency of teachers to frame maxims or aphorisms, 
compare the maxim-like sayings of Zeno. BEVEN, STorcs AND SCEPTICS 18, 33. 
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It is noteworthy that in Roman law, as later in the common 
law, a great number of maxims have to do with principles of inter- 
pretation of statutes and of legal transactions. This is parallel 
development, not borrowing. But it is significant of the stage of de- 
velopment at which maxims arise. The strict law takes no account 
of will or intention as such. The words operate quite independent 
of the thought behind them.”” At the end of a period of strict law, 
as lawyers begin to reflect and to teach something more than a 
tradition, as they begin to be influenced by philosophy to give over 
purely mechanical methods and to measure things by reason rather 
than by arbitrary will, a chief effect is to change the emphasis 
from form to substance,.from the letter to the spirit and intent. 
When statutes and legal transactions were looked at in this way, 
maxims grew up announcing policies to be followed in interpreta- 
tion in doubtful cases. Thus there were maxims to the effect that 
certain relations or certain situations were to be favored,” that 
words were to be interpreted in favor of promissors and against 
those from whom the transaction proceeds,” that the milder in- 
terpretation was to be preferred in certain cases,” and generally 
that as between different possible interpretations the more intrin- 
sically meritorious was to be adopted. The transition to the 
natural law of the classical jurists was easy. “From recognition 
that certain regulae, to be discovered and established by juristic 
research, lay at the foundation of application of law, it was a short 


20 JHERING, GEIST DES ROMISCHEN REcuts, III, § 49; DANz, CESCHICHTE DES 
ROMISCHEN Recuts, I, § 142. 

2. FE. g.,— “Where the will of the manumitter is doubtful; freedom» is. to. be fav- 
ored” (Dic. L, 17, 179). — Cf. Dic. L, 17, 20, to like effect: “Tr case-of doubt’. 
it is better to decide in favor of dower” (Dic. L, 17, 85). Cf. Dic. XXIII, 3, 70, 
to the same effect. “In testaments we interpret the will of the testators liberally” 
(Dice. L, 17, 12). : 

2 Tt should be remembered that in Roman law the promisee or creditor speaks, 
not the promisor or debtor, as in our law. These maxims appear in two forms, which 
suggest much as to the development of a jurisprudence of maxims into a jurisprudence 
of principles. In an older form we have special maxims as to particular transactions, 
e. g., stipulations, Dic. XXXIV, 5, 26, XLV, 1, 90, pr., XLV, 1, 38, 18; sales, — “that 
is taken which is to the disadvantage of the seller” (Dic. XVII, 1, 33), “the agreement 
is to be interpreted against the seller” (Dic. L, 17, 172); letting and hiring, Dice. II, 
14, 39. Ina later form these are generalized. Duc. L, 17, 96. 

*3 Here again the earlier form applies to penalties. ‘“In penal causes the milder 
interpretation is to be made.”’ Dic. L, 17, 155, 2. Later it is generalized. Duc. I, 
3 18, L, 17, 56, L, 17, 192, I. 

* Dic. I, 3, 19, XXXIV, 5, 24, L, 17, 67. 
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step to the wider thought that a /ex also need not be regarded as 
a mere aggregate of precepts but that these precepts themselves 
are but forms or derivatives of ideas of right which should be 
formulated theoretically as regulae.””** This leads to the philo- 
sophical view of the ratio iuris* and of all legal rules, whether 
statutory or traditional or doctrinal, as but expressions of or at- 
tempts to formulate principles of natural law. 

Application of maxims merely as solving phrases is a later abuse. 
The jurisprudence of maxims was a theoretical working over of 
the law for practical purposes. Roman legal science was never 
purely theoretical. Application to concrete causes was the end of 
theory and the end was kept constantly in view. But that end 
might be sought in two ways. One way was to begin with the cases 
which occurred in practice. The other way was to begin with the 
ideas which were taken to be behind the law and to treat the phe- 
nomena of practice as realizations of these ideas.?”_ The older juris- 
prudence took the first course and the method of collecting responsa 
and formulae remained an important form of legal writing. Next 
came commentaries in which there is a transition from the method 
of beginning with cases to that of beginning with ideas, in that 
more and more the commentaries take account of general ideas of 
which the statutes are regarded as expressions and of spheres of 
interest and jural relations which the formulae are regarded as seek- 
ing to secure. The jurisprudence of maxims carries this still fur- 
ther and enters definitely on the method of beginning with ideas. 
It is ‘the first attempt at a theoretical formulation of law.” ** 

Certain defects, characteristic of the period of legal history in 
which maxims arise, abide with the jurisprudence of maxims to 
the end. When the right line of evolution is followed, which leads 
through natural law to the maturity of law, the maxim develops 
into a fruitful legal principle and is merged therein.” But Roman 


JOrs, ROMISCHE RECHTSWISSENSCHAFT ZUR ZEIT DER REPUBLIK, 295. 

26 Dic. I, 3, 15. 

27 Jérs, ROmISCHE RECHTSWISSENSCHAFT ZUR ZEIT DER REPUBLIK, 300. 

Ibid. 

29 Jérs gives the following example: When the burden of proof was first con- 
sidered theoretically, a regula was framed to the effect that the plaintiff had the burden 
of proving his assertion. Dic. XXII, 3, 21. This continued to be used and the ques- 
tion as to proof of exceptions (equitable defenses) was met by another regula that “in 
an exception the defendant is a plaintiff.’ Dic. XLIV, 1,1. But this did not suffice 
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maxims develop in two other ways. Some become fixed in form 
from the beginning, retain their form throughout the subsequent 
history of the law, and become encrusted with exceptions and 
limitations or are turned into arbitrary special rules.*® In such cases 
there is a survival of the methods and modes of thought of the 
strict law in situations where the maxim was too narrowly con- 
ceived at too early a stage of the jurisprudence of maxims and ac- 
quired an authoritative stamp before it was critically examined 
and restated. Others are diverted from their original function of 
standards for the decision of controversies or from the outset are 
theoretical and become vague high-sounding generalities, of no 
practical import, and may even serve to darken counsel and to re- 
tard the working out of a sound principle.** In these cases we have 
a phenomenon of the beginnings of legal philosophy in the period 
of natural law or of the decadence of legal philosophy at the end of 
that period — of the time when juristic philosophy was finding 
itself and had not learned to make a proper use of concrete legal 
materials or of the time when it had exhausted itself for the time 
being and was unfruitful. In short, we have a characteristic phe- 
nomenon respectively of the transition from the strict law to natural 
law and of the transition from natural law to the maturity of law. 

Writers on jurisprudence commonly speak of law as an aggre- 
gate of rules. But a legal system of any degree of development is 
more complex than this formula would indicate. Rules, that is, 
definite detailed provisions for definite detailed states of fact, are 
the staple of the beginnings of law and continue to be employed 
in the maturity of law in situations where there is exceptional need 
for certainty to maintain the economic order.” In a later stage 


to meet cases where the defendant contended that he had paid or where the exception 
was met by a replication. After further regulae for these cases (Dic. XXII, 3, 25, 2), 
the jurists came ultimately to the general proposition that “the burden of proof lies 
on one who asserts not on one who denies.” Dic. XXII, 3, 2. 

90 E. g., Dic. XLI, 3, 33, 1, XLV, 1, 91, 3, L, 16, 231. 

31 “One who remains silent certainly does not speak; but nevertheless it is true 
that he does not deny.” Dic. L, 17, 142. “Ignorance of law will not help those seek- 
ing to acquire, but will not be prejudicial to those who are seeking their own.” Dic. 
XXII, 6, 6. “No one is held to act wrongfully who makes use of his own right.” 
Dic. L, 17, 55. 

® As to rules, principles, conceptions, and standards, see my papers, “ Juristic 
Science and Law,” 31 Harv. L. REV. 1047, 1060-1062, and “Administrative Applica- 
tion of Legal Standards,” 44 REP. AMERICAN Bar ASSN., 445, 454-458. 
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legal principles become a second element. These are general prem- 
ises for juristic reasoning, to which we turn to supply new rules, 
to interpret old ones, to meet new situations, to measure the scope 
_and application of rules and standards and to reconcile them when 
they conflict. This element comes into law with the advent of 
legal writing and juristic theory and its presence as a controlling 
factor is a mark of a developed legal order. A third element may 
be called legal conceptions. These are more or less exactly defined 
types to which we refer or by which we classify cases so that when 
a particular case is so classified we may attribute to it the legal 
consequences attaching to the type. This element is a product of 
juristic study in the attempt to set the materials of the law in order. 
In Roman law, maxims appear when the jurisconsults begin to 
reflect on law, when Greek influence, and so philosophical influence, 
are just beginning, when teaching of law compels the jurisconsult 
to begin to organize his materials through generalization. Bridg- 
ing the transition from the strict law to the philosophical juris- 
prudence of the classical natural law, maxims are an intermediate 
step between rules and principles. This explains why so many 
maxims fall down between the two and acquire neither the detailed 
precision of rules nor the tested universality of legal principles. It 
explains also why it is that when principles come to be understood 
and to be worked out thoroughly, so many maxims become on the 
one hand mere traditional rules to be interpreted like /eges, or on 
the other hand empty oracular phrases. 


3. MAXIMS IN THE CANON Law ® 


Primarily the canonists were academic teachers. They were in- 
fluenced immediately by the Roman law, the great subject of study 
in the Italian universities after the twelfth century, and had before 
them the sententious texts of the Digest, handed down from the 
jurisprudence of maxims of the jurists of the Republic. Also they 
were under the immediate influence of scholastic philosophy and 
logic. The whole method of canonist and of civilian came to be 
shaped externally by the scholastic modes of disputation; and it 
is not without significance that in the formal academic disputa- 


38 SAVIGNY, GESCHICHTE DES ROMISCHEN RECHTs IM MITTELALTER, III, 567-570; 
SCHULTE, GESCHICHTE DER QUELLEN UND LITERATUR DES CANONISCHEN RECHTS, 
I, 196, 213, II, 84. 
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tions of the time a crisp formula of general currency was of much 
service to the disputant, whether as a theme, as a premise, or as an 
argument. Indeed our common-law use of ‘“‘maxim”’ in this con- 
nection comes from thirteenth-century logic.** Thus the natural 
demand upon teachers to sum up their reflections in trenchant 
formulae was reinforced. Moreover the stage of legal development 
in which jurists were constrained by authoritative texts of the 
Decretum or of the Digest, which might be interpreted and applied 
but not questioned, is analogous to that in which the jurists of 
republican Rome began to comment reflectively on the ius ciuile; 
and it gave rise to similar phenomena. 

Down to the last decade of the twelfth century the Decretum of 
Gratian was the sole basis of instruction in the canon law. After 
that time all the collections of decretals became the subject of 
study. But the method remained the same. First the teacher 
simply read the text, giving students an opportunity to write it 
down in case they were unable to procure a copy. Next followed 
observations as to the correct reading (corrigere or emendare literam), 
and next in order an exposition of the text. In the lectures on the 
Decretum and later on the decretals the readings on particular sec- 
tions were preceded by an introduction to their content (summa) 
in order to acquaint the hearers with the general features of the 
subject. The exposition of the text involved five points: (1) rais- 
ing or noting actual or apparent contradictions of the particular 
text, (2) solution of the apparent contradictions between equally 
authoritative texts and of questions of law arising out of them, 
(3) putting of cases, real or hypothetical, involved in the text or 
suggested thereby, (4) framing of general rules or maxims for the 
purpose of solving doubts or reconciling apparent contradictions, 
and (5) citation of parallel passages from the authorities.” The 


* It is first used in the sense of “a widely received general assertion or rule” by 
Albertus Magnus (1193-1280), Post. ANAL. lib. I, cap. 2,and Petrus HispaNus (1226- 
1277). The latter says: “A maxim is a proposition than which no other is prior or 
better known.” SumMMULAE, v. The term was used in this sense following the Sum- 
mulae by Thomas Blundeville (1594). In the Oxford Dictionary several examples are 
given of its use in the fifteenth and sixteenth centuries to mean an axiom in mathe- 
matics or dialectics. Thence through Bacon and Coke it came definitely into our 
legal usage in the seventeenth century. As to the authority of Petrus Hispanus, be- 
cause of his afterwards becoming Pope, see PRANTL, GESCHICHTE DER Loerk, II, 264. 

85 SCHULTE, GESCHICHTE DER QUELLEN UND LITERATUR DES CANONISCHEN RECHTS, 
I, 213. 
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general rules or maxims, called brocarda or brocardi or brocardica, 
are to be found frequently in the glosses, and. were regarded as an 
essential part of the lectures.*%* They seem to have grown out of 
reflection on and attempts to solve real or apparent contradic- 
tions in texts which could only be interpreted. The practical occa- 
sion of the Roman regulae was the need of deciding cases on the 
basis of Jeges and responsa. The practical occasion of the brocards 
of the canon law was the need of settling the interpretation and 
application of authoritative texts. But the former were required 
for and developed by men who primarily were practitioners, while 
the latter were needed primarily for academic purposes and were’ 
developed by men who primarily were teachers. 

Pillius, a teacher at Bologna in the latter part of the twelfth 
century, is named by Baldus as the first to use the term brocarda 
in his book of disputations (Libellus disputorius) near the end of 
_ that century.*” But the important collection for the canon law is 
that of Damasus, who taught at Bologna in the second decade of 
the thirteenth century. His compilation is entitled Brocarda siue 
regulae canonicae and contains one hundred and twenty-five maxims. 
According to Schulte, he was the first to compile the maxims which 
up to that time were to be found only in the MSS. of the Decretum as 
part of the gloss.3* Some time after 1234 Bartholomaeus Brixiensis 
revised the Brocarda of Damasus in his Brocardica iuris canonici.*® 
The development of maxims in the canon law ends with the title 
De regulis iuris at the end of the Sext (1298) in which eighty-eight 
maxims are authoritatively laid down.‘ Some of them are taken 
from the title of the Digest, De diuersis regulis iuris antiqui (50, 17). 


86 SAVIGNY, GESCHICHTE DES ROMISCHEN RECHTS IM MITTELALTER, III, 567. 
37 BaLpus ON Usus FEUDORUM, tit. de feudo marchiae (I, 14); secant GESCHICHTE 
DES ROMISCHEN REcuts 1m MITTELALTER, III, 569, note f. 

38 ScHULTE, I, 196. 

89 ScHULTE, II, 84. 

«© Tt should be noted that the Sext uses the Roman term regula. The French very 
generally keep the term brocard. BAupRY-LACANTINERIE, PRECIS DE DROIT CIVIL, 
12 ed., 103; FABREGUETTES, LA LOGIQUE JUDICIAIRE ET L’ART DE JUGER, 199 ff. The 
canon law retains the Roman term regula, following the Sext. The Germans also say 
Rechisregel. In the common law we say “maxim,” following the writers on logic who 
influenced our classical texts in the seventeenth century. The Italians also say mas- 
sima giuridica. The older Scotch writers speak of “brockards.” Starr, INsTITU- 
TIONS OF THE LAw oF SCOTLAND, I, 10, 34 (1681). 

“ E.g., No. 6 is Dic. L, 17, 185; No. 33 is Dic. L, 17, 75; No. 44 is equivalent to 
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But a great part are the work of the glossators, and it is significant 
how many of them have to do with interpretation “ and proce- 
dure.* The influence of this authoritative collection of maxims 
has been only second in importance to that of the last title of the 
Digest. ‘When in any century,” says Maitland, “from the thir- 
teenth to the nineteenth an English lawyer indulges in a Latin 
maxim, he is generally, though of this he may be profoundly igno- 
rant, quoting from the Sext.’’“ 

Both the good and the bad features of a jurisprudence of maxims 
may be’ found in the maxims of the canon law. Here, as in the 
Roman law, they help to lead the jurists from a body of hard and 
fast rules, authoritatively imposed, above question and subject 
only to interpretation, to a conception of principles of reason, dis- 
coverable by juristic theory and philosophy, of which particular 
positive rules were but declaratory. Not only are they forerunners 
of the fruitful philosophical method of the following centuries, 
more immediately they are in the right line of descent of the sys- 
tematic treatment of law as a whole which begins with the Human- 
ists.“ They are among the solvents of the strict law, as they were 
in republican Rome. On the other hand, even more than the Roman 
maxims they tend to become empty abstractions. Partly this is 
due to a certain moral or theological flavor. Partly it is due to 
their academic origin. Largely it is due to the circumstances of 
the stage of legal development to which they were appropriate and 
in which they arose. Attempts at generalization in that stage are 
necessarily crude. When they are not cautiously narrow they are 
uncritically broad and abstract and may easily acquire authority 
before they have been subjected to a thorough test. Maitland does 
not hesitate to describe the whole title of the Sext as a bouquet 
of “showy proverbs.” “ 


Dic. L, 17, 142; No. 48 is Dic. L, 17, 206; No. 55 is Dic. L, 17, 10. Schulte says 
they are “generally rules taken from the Roman law.” I, 44. 

As to the authorship of this title, see SCHULTE, I, 44; VIOLLET, HISTOIRE DU DROIT 
CIVIL FRANCAIS, 3 ed., 76-77. 

@ E. g., Nos. 15, 16, 17, 30, 34, 35, 37, 39) 4, 42, 43, 45, 49, 53, 57, 61, 74, 80, 
81, 88. 

® EF. g., Nos. 8, 11, 12, 20, 24, 26, 47, 63, 71. 

“ PoLLock AND MAITLAND, History oF ENGLIsH Law, 196. 

45 SavIGNY, SYSTEM DES ROMISCHEN RECHTS 1M MITTELALTER, III, 570. 

46 y PoLLOCK AND MAITLAND, History oF ENcuisH Law, 196. Cf. Savigny’s 
estimate, III, 570. 
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4. MAxIMs IN THE Civit Law“ 


For a time maxims had a concurrent development in the canon 
law and in the civil law. The assumptions, methods, and surround- 
ings of decretist and of legist were the same. Both were teachers. 
Both expounded and explained authoritative texts. Indeed down 
to the period of the commentators the canonist was the more prac- 
tical of the two. In law, as in other fields, there was no criticism. 
It was an age of authority. Moreover, while the canon law was 
growing through new papal legislation, the civil law could not 
grow in form and could be developed only by interpretation. In 
academic theory the German (Holy Roman) emperors were the 
successors of Augustus and of Justinian, and hence the Corpus 
Turis Ciuilis was binding statute law for the civilized world. Ac- 
cordingly the glossators treated the legislation of Justinian much 
as French jurists of the nineteenth century treated the Code Napo- 
léon.*® ‘In these laws of another age they saw a law made for 
their epoch; in their eyes the praetor was a podesta, the Roman 
eques a knight of the Middle Ages, the feudal emperor another 
Justinian reigning despotically over the anarchical society of the 
twelfth century.” ** Their interpretation was purely textual; 
“they had too much respect for the text to disfigure it at all in 
order to satisfy the needs of practice.” °° Thinking of the Digest 
as a statute and so of every text as written at the same time, their 
chief concern was to reconcile or, as it seemed to them, to solve 
the insoluble antinomies which it presents to analytical and dog- 
matic study.*! As in the canon law and for like reasons, the neces- 
sity of solutions which would reconcile conflicting authoritative 
texts dictated the more important features of teaching and writing. 


47 SaviGNy, GESCHICHTE DES ROMISCHEN RECHTS IM MITTELALTER, III, §§ 204, 
209; BRINZ, PANDEKTEN, 3 ed., I, § 12; MATTHAEUS, IN TITULUM DE DIVERSIS REGULIS 
IURIS ANTIQUI COMMENTARIUS (1615); POTHIER, PANDECTAE, Tit. de diuersis regulis 
iuris antiqui; FABREGUETTES, LA LOGIQUE JUDICIAIRE ET L’ART DE JUGER, 192-273; 
PHILLIMORE, PRINCIPLES AND MAxIMs OF J URISPRUDENCE. 

48 BrissauD, HISTOIRE GENERALE DU DROIT FRANCAIS, I, 210.° 

49 Tbid. 

50 Tbid. 

51 On the glossators see PERTILE, STORIA DEL DIRITTO ITALIANO, 2 ed., II?, § 61; 
Det Veccui0, D1 IRNERIO E LA SUA SCUOLA (1869); Besta, L’OPERA DI IRNERIO 
_ (1896); LANDSBERG, DrE GLossE DES ACCURSIUS (1883); PESCATORE, Dre GLOSSEN 
DEs AccursIUs (1888). 
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A contemporary account tells us how the teacher proceeded: 
“First, I shall give you summaries of each title before I come to the 
text. Second, I shall put cases of particular laws well and dis- 
tinctly. . . . Third, I shall read the text for the purpose of correct- 
ing it. Fourth, I shall repeat the case in brief terms. Fifth, I shall 
solve contradictions, adding generalia (which are commonly called 
brocardica) and distinctions and subtle and useful questions with 
their solutions.” *» As in the canon law, the brocardica are con- 
structed to solve contradictions. Hence both the framing of the 
maxim and the discussion with its final solution in the form of a 
maxim go by the name “‘brocardizare.” = As has been said, 
Pillius was the first to use the term brocardi. But while his book 
seems to have gone by the name of Brocarda,** it is evident that it 
was entitled Libellus disputorius ® and that it was a collection of 
disputations as to conflicts of the texts together with the solving 
formulae. The first compilation of maxims as such is the Brocarda 
of Azo (1150-1230). The purpose of this book seems to be to rec- 
oncile conflicts between the maxims. It consists of a number of 
short legal maxims, citing authorities from the texts under each. 
Often, but not always, the maxim is followed by another, likewise 
fortified by citations, which seems to contradict it. After some 
observations, Azo develops the maxims further and explains them 
and seeks to reconcile the conflict.5”7 Soon after comes the Bro- 
carda of Damasus, already referred to,®* “a book on the canon law 
very like the Brocarda of Azo on the Roman law.” *® This, as has 
been seen, was revised after 1234 by Bartholomaeus Brixiensis. 
Finally there is the Distinctiones siue brocarda of Petrus de Bella- 
pertica (f 1308) containing one hundred and twenty-five maxims.” 
It should be noted that this is the same number as the Bro- 


82 Odofredus (Odefroy), quoted in SavicNy, GESCHICHTE DES ROMISCHEN RECHTS 
IM MITTELALTER, III, 553, note a; BRISSAUD, MANUEL D’HISTOIRE DU DROIT FRAN- 
CAIS, 208. 

53 Azo on Cop. IV, 30, 13; Savicny, III, 569. “ Brocardica materia dicitur que est 
contrariarum opinionum racionibus inuoluta.” VOCABULARIUS UTRIUSQUE IURIS, S. Vv. 
brocardica. 

54 Ante, note 37. 

55 Savicny, IV, 331. 

56 Savicny, IV, 329, note c, 330, note d. 

57 On the Brocarda of Azo, see Savicny, IV, § 14. 

58 Ante, note 36. ' 

59 Savicny, V, 163. 69 Savicny, VI, 33. 
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carda of Damasus. The derivation of the word brocardum is in 
doubt. 

In the hands of the glossators the law admitted no possibility of 
independent reasoning as such. Moreover, although the texts 
were in theory absolute and final authority, the attempt to make 
Justinian’s law as such the law of mediaeval Europe could but fail, 
and had the result of putting the gloss, which applied the text to 
the needs of practice, in the first place. Hence in the period of the 
commentators the citations are of opinions and treatises, still 
treated as authoritative because expositions of the authoritative 
text.” This gave authority to the maxims of the prior period much 
as those of the canon law got authority through the last title of the 
Sext, and as the maxims of the republican law at Rome got au- 
thority from being embodied in the writings of the ueteres. One 
result was an “uncritical use of brocarda,” now for practical pur- 
poses on a higher level than the texts, “in that these maxims often 
were given a wholly unwarranted extension.” * The main reliance 
of the commentators was on dialectic and a rigid, mechanical, 
logical form in which ingenious objections were raised and refuted 
and conclusions were tried, not by the texts, but by hypothetical. 
cases in which the acumen and logical power of the jurist were given 
ample scope. In the fully developed formal scheme of juristic 
treatment of a subject according to the mos Italicus, one of the 
steps was “the framing of general rules or maxims by abstraction.” 


61 Tt has been supposed to be derived from Burchard or Burkhard of Worms (f1026), 
author of a well-known collection of decreta. There are references to him as Brocardus 
and to his book as Burgodus which give this derivation a certain plausibility. Savicny, 
III, 569, note h. Zoepfl says: “Burkhard already about the year tooo must have 
made a collection of legal rules which through alteration of his name came to be called 
Brocardica, with which word subsequently the conception of maxims in general came 
to be connected.” DruTSCHE RECHTSGESCHICHTE, 4 ed., I, 125, note 16. It has often 
been pointed out that Burchard’s collection of decretals does not answer this de- 
scription. Savicny, III, 569. A derivation from the Greek Bpéxos has been sug- 
gested. PERTILE, STORIA DEL DIRITTO ITALIANO, II?, 38. 

6 On the method of the Commentators reference may be made to Bruc1, OssER- 
VAZIONI SUL PERIODO STORICO DEI POSTGLOSSATORI IN ITALIA; SAVIGNY, GESCHICHTE 
DES ROMISCHEN RECHTS IM MITTELALTER, VI, 1-25, 267 ff.; StrINTzING, GESCHICHTE 
DER DEUTSCHEN RECHTSWISSENSCHAFT, I, 83, 106-133; ENGELMANN, SCHULDLEHRE 
DER POSTGLOSSATOREN, 1-16; BrissAUD, HISTOIRE GENERALE DU DROIT FRANCAIS, 
I, 213 ff.; Calisse in CONTINENTAL History Series, General Survey, 142-147. 

8 Savicny, VI, 90. Cinus (1270-1336) attacked this tendency. 
% SrintzING, GESCHICHTE DER DEUTSCHEN RECHTSWISSENSCHAFT, I, 108. These 
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The maxims of the civilians were shaped in this period and indeed 
some originated therein. But the life was already out of them. 
The purposes for which the method had been devised were achieved. 
For a season there was “a pernicious abuse of brocarda”’ which 
“fon a superficial appearance and often a misunderstanding of the 
. sources, were assumed to be generally valid.” © The renewed and 
critical historical and systematic study of the texts which came in 
with the Humanists did not wholly put an end to this abuse since 
the mos Italicus long persisted for practical purposes after the mos 
_ Gallicus had captured the Universities. But the effect of the new 
method was to recall men to the Roman regulae in their Roman 
form, and the supervening philosophical jurisprudence of the law- 
of-nature school, definitely superseding authority and logical manip- 
ulation of authority by reason and superseding a jurisprudence of 
rules by a jurisprudence of principles, and the historical jurispru- 
dence of the nineteenth century, systematizing the whole law on a 
scientific basis of history and analysis, left the maxims no real 
function. To those who know the law they serve as convenient 
catch phrases to express certain ideas or describe certain doctrines. 
In modern law “they play the réle of the needle with respect to the 
pole. They do nothing but point.” ®’ As in the case of the needle, 
there is much deviation and many things may serve to deflect. 

It will be seen that the development and decay of a jurisprudence 
of maxims in the Roman law was closely paralleled in the method 
of brocardica in the modern Roman law. The latter had the ad- 
vantage of starting with the final form of the refined product of the 
former, and the greater part of the current maxims of the civilian 
are Roman or at least are adapted from the Digest.®* But the 
period of the glossators and of the commentators is one of strict 
law, and the idea of authoritatively imposed rules admitting only 
of interpretation brought about the same results and was shaken 
off in the same way in the legal development of modern Europe as 
in the legal development of ancient Rome. In each case a juris- 
prudence of maxims helps the law pass from rules to principles and 


“bore the uncommon and unexplainable name of brocardica and later were called 
regulae, loci communes and axiomata.” Ibid. 

65 Savicny, VI, 9-10. 66 StrnTzING, I, 121 ff. 

67 FABREGUETTES, LOGIQUE JUDICIAIRE ET L’ART DE JUGER, 194. 

68 FABREGUETTES, 196. 
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leaves a legacy of showy or oracular proverbs ® for the convenience 
or for the befuddlement of the future.”° 


5. Maxims In GerRMANIC Law.” 


Putting rules of law in the form of verse or rhyme or proverb is 
as old as law.” Everywhere customary law truly so called ® tends 
to be put in terse, striking phrase, in verse or in rhyme.“ ‘While 
law is still popular, it condenses in proverbs like popular speech.” ” 
Poisnel, quoted by Esmein, says: ‘In an unwritten law adages 
have a value which nowadays we do not suspect. A custom is © 
fluctuating; later it is fixed; it becomes conscious of itself; now it 
is caught up and summed up in brief and forceful formula in order 
to recall it continually. Codes of written law have not the secret 
of the imperious language which the genius of a people creates in 
order to command its memory. These juridical proverbs were so 
well made that they were not forgotten.” “ Such proverbs are a 
transition from ordinary popular proverbial sayings to legal maxims. 
They are proverbial sayings which have grown up with more or 
less immediate relation to a practical purpose. Sometimes they 


69 “They are as so many oracles of jurisprudence.” D’AGUESSEAU, Evvres, I, 
279. 

70 Cf. the difficulties made for French law, in the face of express provisions 
of the code, by the maxim contra non ualentem non currit praescriptio. BAUDRY- 
LACANTINERIE, PRECIS DE DROIT CIVIL, I, §§ 1482-1496. 

71 ESMEIN, COURS D’HISTOIRE DU DROIT FRANCAIS, 13 ed., 813-814; BRISSAUD, 
MANUEL D’HISTOIRE DU DROIT FRANCAIS, 1392; CHAISEMARTIN, PROVERBES DU DROIT 
GERMANIQUE (1891); Amira, GRUNDRISS DES GERMANISCHEN RECHTS, 2 ed., 10; 
SIEGEL, DEUTSCHE RECHTSGESCHICHTE, 3 ed., p. 2. 

7 BRUNNER, GRUNDZUGE DER DEUTSCHEN RECHTSGESCHICHTE, 7 ed., §5. See 
also MaINE, Earty History oF INSTITUTIONS, 14-15; MAINE, EaRLY LAW AND 
Custom, 9-10. 

78 I. ¢., as distinguished from received written non-enacted law, which got the 
name of customary law in the books on jurisprudence because of the theories of the 
historical school. See, e. g., CARTER, Law: ITs Or1cGIn, GROWTH AND FUNCTION, 
chap. 5. 

4 “Verse is one of the expedients for lessening the burden which the memory has 
to bear when writing is unknown or very little used.” Marne, Earty LAw AND 
Custom, 9. See MurrHeap, Histor1cAL INTRODUCTION TO THE PRIVATE LAW OF 
Rome, 3 ed., 95; HUEBNER, History or GERMANIC PRIVATE Law, transl. by Phil- 
brick, 10. 

75 ESMEIN, COURS D’HISTOIRE DU DROIT FRANCAIS, 13 ed., 813. 

76 RECHERCHES SUR LES SOCIETES UNIVERSELLES CHEZ LES ROMAINS, NOUVELLE 
REVUE HISTORIQUE DU DROIT, III, 431, 442. 
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are expressions of extralegal observation of the operation of the 
legal order, as in our popular saying, “possession is nine points of 
the law.”’ Sometimes they represent attempts to state the settled 
custom in a few easily remembered words.” The juristic maxims 
of the transition from the strict law may contain echoes of these 
archaic legal proverbs, but they are quite a different thing, arising 
to meet different needs, and for the most part but imitate the sen- 
tentious proverbial style. 

In Germanic law we may see the two types and may mark the 
influence of the one upon the other as the customary law comes 
under the influence of the canon law and of the civil law. In the 
oldest form in which we know it, Germanic law is in the proverbial 
form which is characteristic of primitive law. Later it was largely 
put in legislative form or reduced to writing in law books. Still 
later it was worked over by jurists, and although, except in England, 
it was ultimately pushed into the background by the reception of 
Roman law, it persisted and has contributed important elements to 
the modern codes. 

Maxims were very numerous in French customary law. For a 
long time they were preserved only in oral tradition. At the end 
of the sixteenth century and the beginning of the seventeenth cen- 


tury they began to be collected and published.”* The important 
book is Loisel,’® in which the essential rules of the droit coutumier 
are put in the form of proverbs. Maxims of very different periods 


7 E. g., “Man ende wijf hebben geen verscheyden goet,’’ MATTHAEUS, PAROEMIAE 
BELGARUM JURISCONSULTIS USITATISSIMAE, 15. That is, “husband and wife have no 
-separate goods,” a proverbial statement of the matrimonial property régime known as 
-community property. Compare, “Aet tham neglum gehwylcum scilling,” that is, “for 
every nail a shilling.”” ETHELBERT’s Dooms, 55; LIEBERMANN, GESETZE DER ANGEL- 
:SACHSEN, I, 6. Ancient “codes,” 7. e., reductions to writing of primitive customary 
law, are full of this. £. g., in the XII Tables: “Cum nexum faciet mancipiumque uti 
lingua nuncupassit, ita ius esto,” — “When he makes nexum or mancipium, as he 
speaks orally so be the law.”” Compare the fragments of traditional customary law 
-called the leges regiae, e. g., the fragment attributed to Servius Tullus: “Si parentem 
puer uerberit ast olle plorassit puer diuis parentum sacer esto,’ — “If a boy beat his 
parent or abuse him, be the boy devoted to the gods of the parents.” 

78 EsMEIN, COURS D’HISTOIRE DU DROIT FRANCAIS, 13 ed., 814. For collections of 
‘these maxims, in addition to Loisel, see L,HomMEAU, MAXIMES GENERALES DU DROIT 
FRANCAIS (1614); PocQUET DE LIVONNIERE, REGLES DU DROIT FRANCAIS (1730); 
FERRIERE, NOUVEAU INSTITUTION COUTUMIERE (1730); PrEvOT DE LA JANES, PRIN- 
<CIPES DE JURISPRUDENCE (1770). 

79 LoIsEL, INSTITUTES COUTUMIERES (1608), ed. by Dupin and Laboulaye (1846). 
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of legal development are contained in these collections, and they 
are put side by side without any historical critique. Some of them 
belong to a very old stock of Germanic legal proverbs. Others are 
relatively modern and some are obvious phrasings of the law of 
the time in proverbial form. It is clear that several influences had 
been at work. One was the Roman and the canon law, with their 
collections of maxims. The customary law was still close to the 
primitive form and was full of traditional legal sayings which were 
applied according to the “equity” of the tribunal. But it had 
passed into a strict law, and jurists had begun to study it, to write 
upon it,®° and even to teach it.*! The exigencies of commenting on 
a theoretically fixed custom which might be interpreted and ex- 
pounded but not consciously altered led to a jurisprudence of 
maxims, as we have seen like circumstances do in so many other 
systems. There was a considerable development of this juris- 
prudence of maxims down to the Revolution ® and more than one 
of the maxims in use in modern French law are of customary and 
so ultimately of Germanic origin.® 

In Germany the maxims of the Germanic law were often called 
paroemiae.* ‘They had a similar development to that of the maxims 
of French customary law and for like reasons.* Recently in the 
enthusiasm of revived study of Germanic law and of the Germanic 
element in modern law attempts have been made to utilize them 


80 VIOLLET, PRECIS DE L’HISTOIRE DU DROIT FRANCAIS, 3 ed., 227-229. 

81 VIOLLET, PRECIS DE L’HISTOIRE DU DROIT FRANCAIS, 3 ed., 236. 

82 See the books cited in note 78, supra. 

8 F. g., “Donner et retenir ne vaut.” This is a maxim of the Germanic law grow- 
ing out of the idea of seisin of movables. CoLIn ET CAPITANT, DROIT CIVIL FRAN- 
cats, II, 774-776; Desjardins, “Recherche sur l’origine de la régle ‘donner et retenir 
ne vaut,’”’ 33 REVUE CRITIQUE DE LEGISLATION, 207, 311; HUEBNER, HisToRY OF 
GERMANIC PrivaTE Law, trans. by Philbrick, 426, note 2. “ Possession vaut titre’’ is 
a juristic maxim developed out of the same idea of the Germanic law. It seems to 
have acquired its final form late in the eighteenth century, as attempt to put it in 
Roman terms would also indicate. JosBé-Duvat, ErupE HISTORIQUE SUR LA REVEN- 
DICATION DES MEUBLES EN DROIT FRANCAIS, 230. It will be noted that these maxims 
of the customary law are not in Latin. 

HErRTIUS, PAROEMIAE (1693); MATTHAEUS, PAROEMIAE BELGARUM JURISCON- 
SULTIS USITATISSIMAE (1667); PisToRIUs, THESAURUS PAROEMIARUM (1715); VOLK- 
MAR, PAROEMIAE (1854). 

85 EISENHART, GRUNDRISS DES DEUTSCHEN RECHTS IN SpriicHwOrTERN (17509, 
3 ed., 1823); HILLEBRAND, DEUTSCHE RECHTSSPRICHWORTER (1858); GRAF UND DiE- 
THERR, DEUTSCHE RECHTSSPRICHWORTER GESAMMELT UND ERKLART (1864); OSEN- 
BRUGGEN, DIE DEUTSCHE RECHTSSPRICHWORTER (1876). 
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for juristic purposes; but no real advantage has resulted.® Here, 
as in the French law, there is an older element representing the so- 
called spontaneous formation of popular proverbial sayings, and a 
later element due to conscious formulation of maxims often after 
the example of Roman law, but not at all on Roman-law lines, 
in circumstances not unlike those in which the Roman maxim 
originally saw light. The compilations often confuse these and put | 
them side by side, as did the French compilations, and in this re- 
spect there is striking analogy to the treatment of brocardica by the 
commentators. The later maxims had behind them neither the 
juristic skill nor the successive editings and reframings that were 
behind the Roman maxims; nor was the Roman model before those 
who framed them so directly and consciously as it was before those 
who framed the brocardica of the canon law and of the civil law of 
the Middle Ages. For juristic purposes the Roman model is in- 
finitely to be preferred to the model of the popular proverb. The 
older maxims of the Germanic law are marked by the vague and 
unprecise characteristics of an oral tradition.*? Although they 
have the unforgettable quality that attaches itself to a popular 
proverbial saying, they are of no more than historical interest in 
modern law. More may be said for the later type where the jurist 
has been at work and conscious reflection upon the rules of a 
body of primitive law which has passed into the stage of the 
strict law, has yielded a stock of maxims in which we may see a 
first tentative toward principles. 


6. MAxImMs IN THE Common LAW 


Legal proverbs of the kind of which Germanic law was full may 
be found in Anglo-Saxon law.** But the primacy of royal justice 


86 BESELER, SYSTEM DES GEMEINEN DEUTSCHEN PRIVATRECHTS, I, 336; COSACK, 
LEHRBUCH DES DEUTSCHEN BURGERLICHEN Recuats, II, § 193c, 6 ed., 96. HeEm- 
FRON, LEHRBUCH DES BURGERLICHEN Recuts, I, 491. Cf. BrissAuD, MANUEL D’HIS- 
TOIRE DU DROIT FRANCAIS, 1392. 

87 BRISSAUD, MANUEL D’HISTOIRE DU DROIT FRANCAIS, 22. “The legal proverbs 
have a lesser value in that they are often ambiguous and obscure.”” StoBBE, HAND- 
BUCH DES DEUTSCHEN PRIVATRECHTS, 3 ed., I, 181. 

88 “Whence in English a proverb is had: Begge spere of side othe bere, which is to 
say, ‘Buy spear from side or bear it.’”” LecEs E>DwARDI CONFESSORIS, 12, 6; LIEBER- 
MANN, GESETZE DER ANGELSACHSEN, I, 638-639. 
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after the conquest and the development of the common law through 
the king’s courts put an end to the evolution of popular legal 
proverbs and led to the rise of the professional legal maxim. At 
first there is a mere quotation of an occasional maxim of the Roman 
law. Thus Thomas of Marlborough, who may have been Brac- 
ton’s teacher, quotes a bit of verse containing quicquid plantatur 
solo, solo cedit, which is found also in the margin of some MSS. of 
Bracton.*® Bracton adds an occasional maxim of the Germanic or 
feudal law.*° The earlier Year Books show a small stock of maxims, 
chiefly in Latin and from the Sext* (which is referred to as the 
“‘written law”’),°? sometimes from the civil sometimes ap- 
parently from the writings of canonists or civilians,“ but sometimes 
proverbial sayings of the customary law.” Maxims of the common 


89 Maitland, Bracton and Azo, pp. xxii, 121. 

9 FE. g., putagium non adimit hereditatem, fol. 88. 

% The most frequent are: Uolenti non fit injuria (No. 27 in the title of the Sext 
De regulis iuris), Hotot v. Rychemund, Mich. 4 Epw. II, 88 (1311), 22 SELp. Soc., 
199, 200; Attemulle v. Saundersville, Trin. 6 Epw. II, 2 (1313), 36 SELp. Soc. 4, 9; 
Anon., Mich. 16 Epw. III, 85 (1342), Pike, II, 565; Anon., Trin. 19 Epw. III, 55 
(1345), Pike, 253. Melior est conditio possidentis (No. 45 inthe Sext — cf. Dic. L, 
17, 154), Anon., Mich. 30 Epw. I (1302), Horwood, 56; Lilleburne v. Draper, Hil. 
4 Epw. II, 36 (1310-11), 26 SELD. Soc. 68; Audley ». Deyncourt, Trin. 6 Epw. II, 20 
(1313), 36 SELD. Soc. 68, 70. Others are: Nemo obligatur ad impossibile (No. 6 in the 
Sext), Hotot ». Rychemund, Mich. 4 Edw. II, 38 (1311), 22 SELD. Soc. 199, 200; 
Ratihabitio retrotrahitur et mandato comparatur (No. 10 in the Sext), Cornish Iter. 30 
Epw. I (1302), Horwood, 129. 

® F. g., by Bereford, C. J., in Hotot ». Rychemund, Mich. 4 Epw. II, 88 (1311), 
22 SELD. Soc. 199, 200. 

% The most frequent is: Res inter alios acta (Cop. VII, 56, 2 and 4), cited in Anon., 
Hereford Iter., 20 Epw. I (1292), Horwood, 25; Anon., Com. Pleas, 21 Epw. I 
(1293), Horwood, 295; Anon., 2 Epw. II, 19 (1308-9), 17 SELD. Soc. 71; Bayeux v. 
Beryhale, Mich. 3 Epw. II, 15 (1309), 19 SELD. Soc. 110. 

% Ubi est eadem racio ibi est idem ius, Knyveton ». Abbot of Newboth, Trin. 
1 Epw. II, 2 (1308), 17 SELD. Soc. 31; lites ex litibus oriri non debent, Le Marchaud ». 
Collon, Cornish Iter., 30 Epw. I (1302), Horwood, 158-160; melius est nocentem re- 
linquere impunitum quam innocentem punire, Anon., 30-31 Epw. I, Horwood, App. 
II, 538; mortuo mandatore exspirat eius mandatum, Anon., Trin. 14 Epw. III (1388), 
Horwood, 627; ex nudo pacto non oritur actio, Anon., Pasch. 15 Epw. III, 50 (1341), 
Horwood, 137; wigilantibus et non dormientibus, etc., Anon., Trin. 15 Epw. III, 29 
(1341), Pike, 239; frauseel dolus nemini debent patrocinari, Anon., Mich. 15 Epw. III, 
9 (1341), Pike, 309; in negatis non est usus, Anon., Hil. 16 Epw. III, 38 (1342), Pike, 119. 

%5 “A man shall not be received to his law touching a matter whereof the county 
may have knowledge.” Of this, Bereford, J., said: “Vostre maxime est trop large.” 
Anon., 2 Epw. II, 106) (1308-9), 19 SELD. Soc. 17. Putage ne tout pas heritage, Hal- 
stede v. Gravashale, 2 Epw. II, 129 (1308-9), 19 SELD. Soc. 53, 55. 
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law on the Roman model,” or attempts to frame such maxims,*’ 
may be seen also. There is perhaps one borrowing from logic.** 
The term ‘‘maxim” occurs twice; once in connection with a propo- 
sition of the common law phrased in the vernacular.*® Regula, the 
term used in the Sext, is more usual.!° Gross misuse of maxims 
taken from the Sext is not uncommon.) 

Scholastic adoption of Aristotelianism and the consequent em- 
phasis upon formal logic made itself felt in English law in the 
fifteenth century. Fortescue !™ begins his juristic theory with Aris- 
totle’s causes. He proceeds to say: “‘As for principles (principia), 
which the Commentator ! calls the efficient causes, these are no 
other than certain wniuersalia, which the learned in the law as 
well as the mathematicians call maxims (maximas); in rhetoric 
they are called paradoxa, the civilians call them regulae iuris.” 
Littleton uses “principle” and “‘maxim”’ indifferently in this 
very sense,’ often using both in a way quite different from that 
with which we are now familiar. Thus he says it is a maxim that 
“inheritances may lineally descend but not ascend,’ but it is 
also a maxim that “he which hath an estate but for term of life 
shall neither do homage nor take homage.” 1° It is a “‘principle”’ 


% Quia quod nondum erat in persona concedentis nullum erit in persona concessi, 
Elys v. Ryggesby, Hil. 3 Epw. II, 9b (1310), 19 SEtp. Soc. 176. Malitia supplet 
aetatem, Anon., Trin. 12 Epw. III (1338), Horwood, 627. 

7 “ Et ideo discat unusquisque terminarius quod habeat terminum suum sub tali tem- 
pore quod habere posset croppum suum sine calumpnia.” Note, Hil. 4 Epw. II (1310- 
11), 26 SELD. Soc. 133. 

% Cessante causa cessare debet effectus. Le Marchaud v. Collon, Cornish Iter., 30 
Epw. I (1302), Horwood, 158-160. 

99 Bayeux v. Beryhale, Mich. 3 Epw. II, 15 (1309), 19 SELD. Soc. 110 (res inter 
alios acta); Anon., 2 Epw. II, 106b (1308-9), 19 SELD. Soc. 17 (rule as to wager of law). 
In Lilleburne v. Draper, Hil. 4 Epw. II, 36, 26 Seip. Soc. 68, the translation uses the 
term “maxim” but not the original. 

100 Heyling v. Rabeyn, Hil. 3 Epw. II, 20c, 20 SELD. Soc. 24, 25 (melior est condicio 
possidentis); Anon., Com. Pl., 21 Epw. I (1293), Horwood, 295 (res inter alios acta). 

101 F. g., in connection with a bond to do the impossible, Bereford, C. J., vouches 
uolenti non fit iniuria — he willed to execute the instrument, there is no wrong in hold- 
ing him to it. Hotot v. Rychemund, Mich. 4 Epw. II, 88, 22 SELD. Soc. 199, 200. 

102 DE LAUDIBUS LEGUM ANGLIAE, cap. 8 (written before 1471). 

103 Apparently Duns Scotus. 

10¢ DE LAUDIBUS LEGUM ANGLIAE, cap. 8. 15 Written between 1475 and 1481. 

106 “That which our author here calleth a principle, Sect. 3 & go, he calleth a 
maxime.” Co. Lit. 343a. 

107 LITTLETON, § 3. 108 LITTLETON, § go. 
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that ‘‘of every land there is a fee simple in somebody” and that 
“every land of fee simple may be charged with a rent charge in fee 
by one way or other.” 1° In this sense the rule in Shelley’s Case 
would be a “principle” or a “‘maxim.” The term is used to mean 
an established rule of the strict law. This is brought out even 
more clearly in Doctor and Student."° We are told that there are 
six ‘grounds of the law of England”’: (1) The law of reason, (2) the 
law of God, (3) “divers general customs of oldtime used through 
all the realm,” (4) “divers principles, that be called in the law 
maxims, the which have always been taken for law in this realm, 
so that it is not lawful for any that is learned in the law to deny 
them; for every one of those maxims is sufficient for himself,” 
(5) ‘“‘divers particular customs used in divers counties, towns, 
cities and lordships in this realm,” (6) divers statutes made in par- 
liament."" But these “principles” or ‘“‘maxims”’ are by no means 
general premises for judicial reasoning. They are definite detailed 
legal rules of narrow content and are said to be “‘of the same 
strength and effect in the law as statutes be.” Occasionally 
there is some attempt at terse statement."* Sometimes there is a 
comparison and distinction of apparently conflicting rules.“* In 
another chapter ™ ten cases are discussed in which it is doubtful 


109 LITTLETON, § 648. 

10 Dialogue I, chap. 8 (1523). Tbid. 

12 Cf. the earlier Roman regulae, Jors, GESCHICHTE DER ROMISCHEN RECHTS- 
WISSENSCHAFT ZUR ZEIT DER REPUBLIK, 293. ; 

The following examples will show the nature of the twenty-four “maxims” set 
forth in chapter 8: 

1. “Escuage uncertain maketh knight’s service.” 

2. “Escuage certain makes socage.” 

ro. “A right or title of action that only dependeth in action cannot be given or 
granted to none other but only to the tenant of the ground, or to him that hath the 
reversion or remainder of the same land.” 

20. “He that recovereth debt or damages in the king’s courts, by such an action 
wherein a capias lay in the process may within a year after the recovery have a capias 
ad satisficiendum, to take the body of the defendant and to commit him to prison till 
he have paid the debt and damages; but if there lay no capias in the first action, then 
the plaintiff shall have no capias ad satisficiendum, but must take a fieri facias, or an 
elegit within the year, or a fieri facias after the year, or within the year if he will.” 

8 FE. g., No. 4, “A descent taketh away an entry;” No. 5, “No prescription in 
lands maketh a right.” 

i4 FE. g., No. 9, “A condition to avoid a freehold cannot be pleaded without deed; 
but to avoid a gift of chattel, it may be pleaded without deed.” 

15 Dial. I, chap. 9. 
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“‘whether there be only maxims of the law or that they be grounded 
upon the law of reason.” These are rules such as “the accessory 
shall not be put to answer before the principal”’ or “‘if land descend 
to him that hath right to the same land before, he shall be remitted 
to his better title, if he will.” "* Rarely do we find what we should 
understand to be maxims today."’ The argument of Serjeant 
Morgan in Colthirst v. Bejushin, reported by Plowden,"*® shows the 
same idea. ‘There are,” he argues, “two principal things from 
which arguments may be drawn, that is to say, our maxims, and 
reason which is the mother of all laws. But maxims are the foun- 
dations of the law, and the conclusions of reason, and therefore 
they ought not to be impugned but always to be admitted: yet 
these maxims may by the help of reason be compared together and . 
set one against another (although they do not vary) whereby may 
be distinguished by reason that a thing is nearer to one maxim 
than to another, or placed between two maxims; nevertheless they 
ought never to be impeached or impugned, but always be observed 
and held as firm principles and authorities of themselves.” At 
first sight this seems to refer to general formulations of broad 
principles which are to be the basis of argument and of judicial 
reasoning. But note the “maxims” which he proceeds to cite and 
to compare. They are: (1) ‘There is a maxim that when a re- 
mainder is appointed to one, he to whom it is appointed ought at 
that time to be a person able to have capacity to take the re- 
mainder, as else it shall be void,” and (2) “that the remainder 
ought to pass out of the lessor at the time of the livery.” "* Clearly 
we have here a phenomenon of the strict law with which the course 
of the present study has made us familiar. Reflection upon judi- 
cial decisions, regarded as authoritative statements of law, has led 
to the formulation of rules. These rules are not to be questioned; 
they may only be interpreted and applied. They have the same 


116 See a like sort of “maxim” in Dial. II, chap. 4, Dial. II, chap. 46. 

17 “For that law seemeth not reasonable that bindeth a man to an impossibility,” 
Dial. II, chap. 5; “There is an old maxim in the law that a mischief shall be rather 
suffered than an inconvenience,” Jbid.; “No time . . . runneth to the king,” Dial. 
II, chap. 36. 

18 y PLowD. 21, 27 (1551). 

119 Td., 27a. See also SWINBURNE, BRIEFE TREATISE OF TESTAMENTS AND LAST 
WILts (1590), 59: “For it is a maxime in the common lawes of this realme that 
he that is outlawed doeth forfeite all his goods and cattelles to the Prince.” 
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effect as statutes. But they may be compared, apparent conflicts 
may be reconciled, and they may be justified by reason. The next 
step is to generalize still further to legal principles, and that step was 
soon to come. 

In the writings of Coke the influence of writers upon logic is 
very marked. As has been seen, his definition of a maxim ”° goes 
back to Albertus Magnus, and in defining a “principle” as a 
synonym of a maxim, he quotes Aristotle.! Some of his maxims 
are detailed legal rules,’ as in Doctor and Student, some are legal 
proverbs,!* and some are logical propositions or formulations of 
general principles." Standing at the end of a period of strict law 
which culminates and is put in its authoritative form in his writ- 
ings, he uses maxims as did the jurists of the last days of republican 
Rome when the transition to the stage of natural law was well 
under way. And Coke’s theory is beginning to be that of the 
period of natural law, if his law and his method are of the period 
of the strict law. When reason was held to be the life of the law 
and it was held that the “common lawe itselfe is nothing else but 
reason,” > the reason was sure presently to supersede the rule as 
the decisive factor in judicial decision. 

A new chapter in the history of maxims in the common law 
begins with Bacon. Written before Coke’s Commentary on Little- 
ton, Bacon’s Maxims definitely abandons the method and ideas 
of the strict law and uses ‘‘maxim” to mean a tersely formulated 
general principle. Moreover the greater number of his twenty- — 
five maxims represent independent. attempts to state principles 
derived by study of rules in the most diverse parts of the law. 
Although they are put in Latin, they are by no means mere borrow- 
ings from the Digest or the Sext. One, indeed, is taken directly 
from the Digest.’ For the rest, his statement in the preface 
proves to be accurate: “Some of these rules have a concurrence 


20 Co. Lit. 10b-114. 121 Co. Lit. 3434. 

12 Co. Lit. 10), 343¢. 13 Co. Lit. 49), 2 Inst. 63. 

1% Co, Lit. 70b, 355), 3560. 25 Co. Lit. 97). 

26 Written 1596, published 1630. COKE ON LITTLETON, as the preface shows, was 
written after 1625 and was published in 1628. As to Bacon’s preference for apho- 
risms over continuous argumentative discourse, see CHURCH, BACON, 283-284. 

27 No. 11, Tura sanguinis nullo iure ciuili dirimi possunt. (Dic. L, 17, 8). This 
maxim is not in the Sext. Bacon says of it: “They be the very words of the civil law 
which can not be amended [i. e. bettered].”’ 
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with the Roman civil law, and some others a diversity, and many 
others an opposition.”’ After the manner of the time, he put them 
in Latin, although he had worked them out and framed them him- 
self; “‘which language,” he adds, “I chose as the briefest to con- 
trive the rules compendiously, the aptest for memory, and of the 
greatest authority and majesty to be vouched in argument.” "8 
In the very spirit of the rising philosophy of law which was to make 
the seventeenth century a period of growth he avoids a hard and 
fast system so as to “leave the wit of man more free to turn 
and toss and to make use of that which is delivered to more sev- 
eral purposes and applications.” ” He uses “rule”’ and regula as 
synonymous with “maxim.” But this does not mean that he uses 
“‘maxim”’ in the sense of a rule of the strict law. Rather he thinks 
of principles as the materials of the legal system and as having the 
authority which the immediate past had ascribed to rules. In the 
discussions under each maxim he quotes maxims of logic ¥° and 
maxims of the civilians.“! He nowhere uses the Sext. To the ex- 
tent that his maxims have passed into common use, Maitland’s 
proposition “? that when English lawyers even in the nineteenth 
century use Latin maxims they are quoting from the Sext, is not 
well taken. As a first tentative toward systematic generalization 
Bacon’s Maxims deserves an honorable place in the history of the 
common law. We need but compare one of Bacon’s maxims with 
one of the maxims in Doctor and Student to see that a long step 
forward has been taken in legal science. To a body of absolute 
and unquestioned detailed rules, to be compared with one another, 
to be interpreted and to be applied directly or by analogy, we have 
added broad general premises for legal reasoning, reached by analy- 
sis and comparison of the rules, and by which the rules themselves 
must presently be tried. 


28 Bacon, Maxims, preface. 

29 Ibid. 

130 F. g., under No. 24: Ex multitudine signorum colligitur identitas. 

131 F. g., under No. 3: Diuinatio non inter pretatio est quae omnino recedit a litera. 
Dic. II, 7, 5,3. This is not in the Sext. See also the discussions under Nos. 5, 12, 20, 
where he draws upon the commentators. 

182; POLLOCK AND MAITLAND, History OF ENGLISH Law, 106. 

183 See for example the way in which Blackstone tried a particular rule of de- 
scent by a logical principle reached through study of the rules of descent as a whole. 
2 BLACKSTONE, COMMENTARIES, 238-239. 
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Finch’s Law ™ is a book of much the same type. It is an at- 
tempt to put law upon a philosophical basis, to state its principles 
universally and arrange them systematically, and to subsume the 
actual rules of law under those principles. Thus arbitrary rules of 
the strict law are sought to be put in terms of logic.*° In Book I 
there are about one hundred maxims, all in the vernacular. Only 
one is actually taken from the Sext,* but four others are much 
like maxims in the Sext."’ Probably these were traditionally in 
use in the courts. For the rest there is an evident attempt to frame 
original statements rather than to collect current professional 
proverbs. Noy * is a book of much less value. The classification 
is borrowed from Finch. Of the thirty-five maxims, one is in the 
words of the Sext ** and three others are obviously variants of the 
Sext,“° two are from the Digest, and many are but Finch’s 
principles put into Latin. Wingate belongs definitely to the 
type of compiler. He gives two hundred and fourteen maxims, 
arranged according to Finch. Four are taken from or variants of 
the Sext.* Some are taken from Noy.“ There is little in the way 
of independent search for principles. Wood,’ the forerunner of 
Blackstone, is both systematizer and compiler. In his introduc- 
tion he sets forth a series of “rules” concerning law, customs, and 
statutes respectively, which are partly legal proverbs, partly 
maxims handed down from the’ Digest and the Sext, and partly 


14 Law or A Discourse THEREOF, 1627. 

185 Thus the rule requiring a formal release of a sealed instrument is put as a prin- 
ciple of logic that “things are dissolved as they be contracted.” Fincu, Law, bk. I, 
chap. 1. 

186 No. 92 is No. 72 of the Sext. 

187 No. 16 should be compared with No. 35 in the Sext, No. 22 with No. 35 in the 
Sext, No. 25 with No. 42 in the Sext, and No. 36 with No. 45 in the Sext. 

188 Noy, TREATISE OF THE PRINCIPALL GROUNDS AND MAXIMS OF THE LAWES OF 
THIS KINGDOME, 1641. 

189 No. 9 is No. 18 in the Sext and goes back to DicEst, L, 17, 29. 

40 Nos. 14, 35, and 47. 

Ml Nos. 24 and 27. 

12 WINGATE, MAXIMS OF REASON OR THE REASON OF THE ComMMON LAW OF 
ENGLAND, 1658. 

18 No. 24 is a variant of No. 79 in the Sext (Dic. L, 17, 54); No. 49 is No. 54 in 
the Sext; No. 122 is a variant of No. 27 in the Sext, and No. 124 is No. 10 in the 
Sext. 

144 No. 7 is Noy’s No. ro. 

48 Woop, INSTITUTE OF THE LAws OF Ruekainn, 1722. 

ms F.¢., “ Common law is common right;” “The law respects the order of nature.” 
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seventeenth-century attempts to state legal principles. Francis “’ 
must be spoken of fully in-another connection. Branche™* is 
simply a compiler, presenting a motley collection of Romanist 
materials from the Digest, the Sext, and the civilian commentators, 
of legal proverbs and professional sayings of common-law origin, 
of seventeenth-century attempts to formulate legal principles in 
their infancy during the transition from the strict law, and of 
borrowings from scholastic logic. Blackstone, full of old common- 
law learning, often reverts to the usage of Littleton and of Coke 
and speaks of ‘‘established rules and maxims of the common law,” 
meaning detailed legal rules.“ Elsewhere he speaks of “general 
rules and maxims” for the construction of instruments, giving seven 
rules of interpretation fortified by quotation of Latin maxims.”° 
These should be compared with his ten rules for the interpretation 
of statutes, which are called “rules.” “! The parallel with what 
went on contemporaneously upon the Continent is significant. 
Beginning with attempts to formulate the customary law in general 
principles framed after the Roman manner, we end in mere com- 
pilations in which, as in the treatment of regulae in the Digest and 
of brocardica by the commentators, materials of the most diverse 
date and historical origin are uncritically heaped together. 
Nowadays we know maxims chiefly through Broom.” Bacon’s 
maxims represent an attempt to use philosophy creatively. On 
the other hand the nineteenth century had for a season to assimi- 
late and organize the rich materials which had come into the com- 
mon law in a period of growth. System was needed, rather than 
creation. Accordingly Broom’s book is an attempt to make maxims 
the basis of a legal philosophy drawn from within the law whereby 
to organize and assimilate the infusions from without through the 
rise of equity and the absorption of the law merchant and the 
liberalizing tendencies of the seventeenth and eighteenth centu- 


M47 Francis, Maxims oF Equity, 1728. 

48 BRANCHE, Principia Lecis ET AEQUITATIS, being an alphabetical collection of 
maxims, principles, or rules, definitions and memorable sayings in Law and Equity, 
1753- 

49 BLACKSTONE, COMMENTARIES, 68. 

150 2 COMMENTARIES, 378. 

151 COMMENTARIES, 87 ff. 

18 Broom, A SELECTION OF LEGAL MAxims, CLASSIFIED AND ILLUSTRATED, 1845, 
8 ed., 1911. Contains one hundred and three maxims, all in Latin. 
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ries. The historical idea was abroad also. Hence the historical 
materials of the maxims, supposed to have been handed down from 
a remote past, were to be the basis of the organizing and systema- 
tizing philosophy. Moreover just at that time the formal defects 
of the common law and its lack of systematic arrangement were 
felt acutely. The legislative reform movement was in full tide. 
Exaggerated respect for Roman legal science was in the air, and 
Latin maxims seemed to bear a hallmark of science. But the at- 
tempt to revive a jurisprudence of maxims came to nothing.” 
Analysis and a surer and more critical historical method did later 
in the century, when we were less sure of the exclusive title of the 
Romans to legal reason and juristic science, what men thought 
to do earlier in the century by a jurisprudence of maxims trans- 
ferred from the first century to the nineteenth. A jurisprudence 
of conceptions soon evolved and was the main engine of nineteenth- 
century justice. 
We are now prepared to take up the maxims of equity. 


Roscoe Pound. 


HARVARD SCHOOL. 


[To be continued]| 


153 Its most conspicuous achievement was the attempt to make Bacon’s logical 
proposition with respect to proximate and remote causes a touchstone of legal lia- 
bility. The result was to confuse the subject for at least a generation. See Smith, 
“Legal Cause in Actions of Tort,” 25 Harv. L. REv. 103, 223, 303; Beale, “The 
Proximate Consequences of an Act,” 33 Harv. L. REv. 633. As to the history of 
two typical maxims, see Goudy, “Two Ancient Brocards,” in ViINoGRADOFF, Essays 
IN LEGAL History, 215-232. 
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I 
WHAT IS AN AUSTRALIAN? 


NTIL a very short time ago the only answer to this question 
would in law have been that there is no such person. Popular. - 
language spoke of ‘Australians,’ but in a way far too loose and 
undefined to serve as a legal conception. An “Australian” simply 
meant a person who had an intimate connection with Australia, 
involving some residence there at not too remote a period. 

Birth in Australia was not necessary. None of the earlier colonists 
were born in Australia. Long residence in Australia was scarcely 
necessary, and certainly not sufficient. A Manchester man who 
had spent his early years from two to twelve in New South Wales 
would not at fifty be termed “an Australian.”” Neither did domi- 
cile in Australia enter into the popular calculation: the public does 
not know what domicile is. The possession of estates and property 
in Australia formed an element in the popular idea, but certainly 
did not constitute the whole ccntent of it; the carrying on of busi- 
ness in Australia formed another element; well-known sympathies 
and likings formed another. The whole idea was floating and un- 
certain. It was merely, to use a descriptive phrase, varying with 
the mentality of the speaker to say that such and such a person 
was Australian.” 

In law there was no foundation for the term, any more than 
there is for the term “‘a Scotsman,” or ‘‘an Irishman.” There are 
no Scotsmen; there are no Irishmen. In. law there is no differen- 
tiation between any of the subjects of the Crown. A denizen of 
Madras, if he comes to London and acquires the necessary slender 
justification by residence, can elect and be elected to the House of 
Commons. A native of British India may be a Secretary of State, 
a peer, and sit and vote in the House of Lords. The only excep- 
tion to this generous rule, which decrees that every person who 
lies at the unlimited power of the Crown shall have all the con- 
stitutional rights of modifying the way in which that power shall 
be exercised, is to be found in the case of the East Indian “protec- 
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torates,” so styled. It is only by the most transparent of fictions 
that these are held not to lie at the absolute disposal of the Crown. 
In fact, the British “Resident” is the only effective ruler of such 
a “protected”? country: the will of the British Government pre- 
vails there, as clearly as, and more effectively than, it prevails in 
Lancashire. Yet the English judges persist in seeing in the shadowy 
and powerless Sultans more or less independent rulers because the 
Foreign Office tells them so (iz. ¢., certifies these territories to be 
“foreign”’), and in consequence the rulers and people alike of these 
countries do not enjoy in the courts the rights of British subjects, 
though they are subject in effect to all their obligations and have 
lost the moral protection of international law.! In the Indian 
peninsula this peculiar state of things has long existed; probably 
by this time it has deprived the so-called “native states” of every 
shred of international status. In the Malay peninsula and in 
Zanzibar the process has perhaps not quite proceeded so far. It is 
possible that some spark of independence remains in these districts, 
though there is nothing to differentiate their daily administration 
from that of a Crown colony, and all their foreign relations are 
conducted by Great Britain. Governor Jervois of Singapore, who 
hesitated at first whether to annex the Malay States or not,’ 
decided that it would be better to “protect” them — “as it 
would be very inconvenient that these people should acquire the 
rights of British subjects.” 

By this thin fiction, therefore — for it is nothing better — Britain 
tules (and rules, I venture to think, well) in these localities with- 
out any but a moral responsibility to the inhabitants: a situation 
abhorrent to English constitutional principle. Foreign countries 
enjoy the protection of international law. British subjects enjoy 
the protection of constitutional law. But the inhabitants of these 
places enjoy neither — and (as in Baroda, Selangor, and Manipur) 
their very rulers are subjected arbitrarily to the criminal laws in- 
vented ex post facto for the occasion by their real masters. 

But this is a digression. Malayans and Cochinese, and their 
congeners, though subject to the power of Britain, are not British 


1 Cf. the Manipur Case, where the “foreign” potentate was tried, condemned, and 
slain under no law whatever. 

2 See “Debt-Savery in the Malay Peninsula,” 26 Law Macazine & REVIEW 
(London), 312. 
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subjects. Every other person born within the territories, subject 
to the power of Britain, is. And there is no distinction between 
them. The sole criterion is birth within the allegiance — which 
includes of course birth within the lines of a British army,’ and ex- 
cludes the issue of foreign envoys and invaders. 

An Australian is born within the allegiance no less and no more 
than a cockney. A Parsi born in Bombay or a Tamil born in Singa- 
pore stands upon an absolute equality with him. None of them 
have any secondary, subordinate, or co-ordinate allegiance, from 
the viewpoint of English law. 

There never has been any legislation to affect this broad prin- 
ciple and to attribute to individuals any special allegiance to any 
particular division of the royal dominions. Allegiance is personal. 
It is allegiance to the King; and while William IV was King of 
Hanover, Germans voted freely at English elections, for they were 
the fellow subjects of Englishmen.‘ 

It was declared by the House of Commons in 1879, on the re- 
port of a Select Committee appointed by the Law Officers, that a 
member (Sir B. O’Loughlin) had vacated his seat by the accept- 
2nce of office under the Crown: to wit, as Her Majesty’s Attorney 
General for Victoria.5 

The establishment of the so-called ‘“Commonwealth of Aus- 
tralia” — a federation of the Australian colonies — in 1900 was 
oddly thought by some continental publicists to have introduced 
a change in this respect. Had such been the case, it must have 
been the case thirty years previously, when Canada was federated 
into a “dominion.” But of course nobody even thought of such a 
thing. The mere federation of colonies introduces no change into 
their relations with the metropolis. 

If authority were wanted to show that there is no legal bond 
uniting individuals to particular sections of the empire, one would 
cite G. Gibson & Co. v. Gibson,’ decided quite recently, in 1913. 
The English courts will give effect to the judgments’ of foreign 
_ courts in cases where the defendant is a subject of the foreign power 


3 By statute, it includes also the children (formerly also the agnatic grandchildren) 
of British parents. ; 

4 See Isaacson v. Durant, 17 Q. B. D. 54 (1886). 

5 245 HANSARD’s DEBATES, 1104 (1879). 

§ [1913] 3 K. B. 370. 7 For a liquidated amount. 
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whose courts they are. They would give effect to the judgment of 
a French court against a Frenchman. They were now asked to 
give effect to the judgment of a Victorian court against a “ Vic- 
torian.” The courts in effect said that there was no such thing. 
They would give effect to a Victorian judgment against a British 
subject — or a French-subject, for the matter of that — domi- 
ciled in Victoria. But this defendant was not so domiciled. It 
could only be said that he was born in Victoria. But this made 
him a British subject, not a Victorian subject. The analogy of a 
foreign country thus failed, and the plaintiff was told that he could 
not sue a British subject in Victoria merely because he happened 
to be born there. 

It would probably be untrue to say that the decision of any 
French tribunal would be accepted and enforced against any 
Frenchman. A Parisian sued in a New Caledonian court might 
probably have a successful defence in England to an action on the 
judgment. It must probably be the judgment of a court having, 
on French principles, jurisdiction in the matter. Thus an American, 
all of whose connections and citizenship are in Pennsylvania, would 
hardly be held liable, merely because he is an American citizen, to 
implement in England a judgment rendered in Arizona. It would 
be necessary to show some principle common to all the courts of 
his nationality which subjected him to the Arizona jurisdiction. 
But the principle was laid down without much adverting to the 
fact that there may be different jurisdictions in one political na- 
tionality. It is just possible that it may have been thought that 
the judgment of any court of the defendant’s political sovereign 
ought to be enforced in England against him. His sovereign’s 
court ought to know best whether it had jurisdiction over him or 
not. It is difficult to participate in such an attitude, for it seems 
to invest the most obscure of local courts with an unlimited juris- 
diction (so far as English courts are concerned) over all and sundry 
the subjects and citizens of the realm. The better opinion surely 
is that the national judge is really accepted as a valid judge only 
within the limits of his jurisdiction: it is not for him to say what 
they are. 

It does not therefore follow from G. Gibson & Co. v. Gibson that 
a New Caledonian judgment might be enforced in London against’ 
a Parisian, whilst a Victorian judgment would not be enforced 
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against a Londoner. What the case establishes is simply that there 
is nothing corresponding to political nationality which can form a 
valid claim to jurisdiction on the part of a self-governing colony. 
It has no subjects or citizens. 

So, at least, the law stood before the signing of the Versailles 
Treaty of Peace in 1919. That remarkable instrument was drawn 
up in a remarkable way. The British King was one of the High 
Contracting Parties, and His Majesty was represented for the pur- 
poses of signature by five Scots and English gentlemen and “for 
the Dominion of Canada” by two more, “for the Commonwealth 
of Australia’ by other two, ‘“‘for the union of South Africa” by 
another pair, ‘for the Dominion of New Zealand” by a single per- 
sonage, and “‘for India” by H. H. the Maharaja of Bikanir and 
Mr. Montague. Bikanir is a so-called ‘“‘native state,” technically 
foreign * territory: it may be important to note this. 

It is really difficult to see what is the grammatical sense of this 
phraseology. What is the meaning of a principal being represented 
by A. for Z.? 

Of course the underlying truth is that the old conception of 
sovereignty has gone by the board. But we are not dealing, and 
the treaty was not dealing, with underlying truths, but with 
definite legal conceptions. And so long as a single individual 
allegiance to the person of the King is the theory of British con- 
stitutional law, the engagements of the King must be made in 
accordance with the theory. Two courses alone seem open to 
the interpreter. 

Either the mention of signature “for” the colonies was orna- 
mental only, or there is no longer a single individual allegiance 
throughout the British dominions. 

The former course seems the preferable one. Signature by A. 
on behalf of N. “for” Z. may, without straining language beyond 
the bounds of possibility, be supposed to mean “in honour of” Z. 
So in America one ‘“‘names”’ a child ‘‘for”’ a relative, or a battleship 
“for” acity. This would certainly be the interpretation adopted if 
a plenipotentiary had signed on behalf of the King “for Scotland.” 


8 The Maharaja is not constitutionally a British subject, yet he cannot choose but 
do what the British government tells him. Internationally there is no doubt that 
Westlake was right in declining to recognize that such princes have any shred of in- 
ternational status. Constitutionally the matter may have a different complexion. 
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But the treaty went further. Passing over the curious wording 
according to which six German gentlemen purport to sign in the 
name of “‘the German Empire and of each and every component 
State” (intended to represent something not obviously identical, 
viz., “Germany”’), we find the “Covenant of the League of Nations” 
declaring in its first Article and in its Annex that among its charter 
members are the British Empire, Canada, Australia, South Africa, 
New Zealand, and India. The curious feature leaps to the eye that 
all but the first of these are placed in what lawyers and compositors 
call the second margin: i. e., they are spaced back so as to suggest 
that they are included in the empire. What does not leap to the 
eye is that there is no mention of the United Kingdom; that New- 
foundland, though a self-governing colony, is not included; and 
that India is an ambiguous expression, for part of Imperial India 
is constitutionally within the British dominions and part is not. 
And it appears, likewise, on reflection, that although the charter 
members are said in the covenant to be “signatories”’ of the treaty, 
the list of signatories does not literally comprise either “The 
British Empire” or “Canada” or ‘‘Australia” or “New Zea- 
land” or “India.” 

Does it not seem very arguable that by “spacing back” the 
names of the colonies the intention was to emphasize that the sole 
British signatory of the treaty was the King? No doubt His 
Majesty signed in different ways, but not in different capacities. 
He is not King of Canada or of South Africa; and if he is Emperor 
of India it is quite clear that that is an ornamental title merely 
(it was conferred as such on Queen Victoria and her successors by 
an Act of the British Parliament). The charter members of the 
League are the victorious signatories of the treaty — and one of 
them is the King of the United Kingdom of Great Britain and Ire- 
land, and of the British dominions ° beyond the seas, Emperor of 
India. Canada is not a signatory: two gentlemen signed the treaty 
“for Canada” but representing ‘“‘the King of the United Kingdom 
of Great Britain and Ireland and of the British Dominions beyond 
the Seas, Emperor of India” — exactly the same person. Is it not 
the probable intention that King George is the sole British signa- 
tory of the treaty, and the British Empire (comprising, it is true, 


* “Dominions” is here used in its proper sense, including all the possessions of the 
Crown, self-governing or not. 
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and specially naming, Canada, Australia, South Africa, New Zea- 
land, and India) the sole British member of the League of Nations? 

The alternative is a very serious one. It is that the British Em- 
pire has broken up. If the King’s plenipotentiaries sign “for 
Canada” and thereby bind Canada and Canada only, it is clear 
that a new state, semi-sovereign at least, and probably wholly 
sovereign, has joined the family of nations. Mr. Berriedale Keith 
— than whom there is no higher authority — seems to incline to 
this solution in the Journal of Comparative Legislation,’ doubt- 
ing whether the admission of the colonies to sign the Treaty of 
Versailles is not incompatible with the constitutional theory of 
the unity of allegiance. Dr. Keith’s opinion would, indeed, be 
nearly conclusive, only that it is casually and not very positively 
expressed. 

We have hitherto not noticed the provisions of Article 1 of the 
Covenant, which allows any “fully self-governing state, dominion, 
or colony” to become a future member of the League. This cer- 
tainly suggests that the British colonies and India are intended to 
be independent original members: but its meaning is far from clear, 
because the article immediately proceeds to speak of the intention 
of such state, dominion, or colony “to observe its international 
obligations.” Now a colony” has no international obligations, 
any more than you or I have. It would therefore seem that 
only states and colonies enjoying a definite international status 
are here intended. That is, they must be sovereign or semi- 
sovereign. 

And this does not tell very strongly as an argument either for 
or against the semi-sovereignty of the British colonies. If they 
are semi-sovereign (or, of course, if they are sovereign) then they 
are included in the list of members. If they are not, then they may 
be included when they are; on the footing that they are not “‘named 
in the Annex” for this purpose, but only as constituents of the 


10 3 Series, vol. 2, part 4. : 

1 “Dominion” is a misleading and ambiguous word, the sole object of which is to 
gratify the amour propre of large colonies. It is constantly being confused with “do- 
minion” in the wide and proper sense of territorial possessions. Its use dates from a 
very recent period. As a proper noun it is the special title of Canada, — of course it 
goes back to 1870 at least, — but as a common noun, meaning “large self-governing 
colonies,” it would be surprising if an instance could be found of it antedating the 
twentieth century. Its official use is very recent indeed. 
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empire.” The clause may be looking wholly to the future. That 
they are not members of the League,” except as components of the 
British Empire, seems strongly supported by the consideration 
that it is in the highest degree improbable that disputes be- 
tween the colonies and the mother-country should be subjected to 
diplomacy, arbitration, and the mediation of the League Council. 
Moreover, would their votes be excluded as “parties to the dispute”’ 
in case of a British dispute under Article 15? And how can they 
be said to have “‘existing”’ political independence under Article 10? 
Surely India has no independence, at any rate; yet if Canada is a 
member, so is India. But here we may leave this branch of the sub- 
ject with the sole remark that when there is a dispute or doubt as 
to whether an integral state has impaired its sovereignty, the pre- 
sumption is always in favour of the status quo." 


II 
COLONIAL NATIONALITY 


What is the position of the colonies so made sovereign or semi- 
sovereign, if the Treaty of Versailles has changed their status, in 
respect of population? If they are nations, who possesses their 
nationality? 

If they are only semi-sovereign, the question is just as insistent 
as in the case where they are sovereign. For the very essence of a 


® Article I of the League Constitution is not artistically framed. It first makes 
Members of “the Signatories . . . named,” and then provides for the future admis- 
sion of any “State, Dominion or Colony not named.” There might be colonies named 
which are not signatories, nor named as such. 

Again, in providing for future admissions, the Article speaks of the admission of 
“fully self-governing States, Dominions or Colonies” which intend to observe their 
international obligations. As we have seen, these words are unintelligible in the case 
of a colony. Are we to try to construe them in some occult way as applicable to colo- 
nies? Or are we to suppose that by “colonies” is meant internationally independent 
powers? Or are we to apply the words to “fully self-governing states” alone? 

18 They are clearly not “Allied or Associated Powers.” Cf. German Treaty of 
Peace, § 296 (4(e)). 

4 As to the power of the Crown to grant away the high functions of government, 
and thus to create Counties palatin of the Continental pattern, see per Lord Brougham 
in Dyke v. Walford (5 Moore’s P. C. 434 (1846)). It would seem that the whole of the 
old learning regarding the relations of vassals to suzerains will now become of the first 
importance in determining the legal relations of the colonies to the United Kingdom. 
Mi-souverain states, which had been thought obsolete, have reappeared in a very un- 
expected form. 
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semi-sovereign state is that its people do not have the nationality - 
of the suzerain nor are they his subjects.» If Britain’s action 
toward the great colonies has made them sovereign or semi-sov- 
ereign, then it has deprived their people of British nationality. 

It seems to be indisputable that His Majesty can do this. The 
Crown can cede territory and dissolve allegiance. It may be doubt- 
ful whether the tie of sovereign and subject can be severed in 
individual cases without the subject’s consent. But when it is 
severed along with territory, there is no doubt. The Transvaal 
colonists, before 1881, were in law British subjects. The Queen 
granted them independence and they ceased to be such. Indi- 
viduals who objected had no choice; and the question of who 
were comprised in the grant was but little doubtful. It was “the 
inhabitants” of the Transvaal. 

But when we have no such definite grant or treaty, but the new 
sovereignty arises tacitly and by force of circumstances, the ques- 
tion of what persons have been extended from the old sovereignty, 
or at least from direct dependence upon it, becomes very puzzling. 
No doubt persons domiciled, in the strict Anglo-American sense, 
in the new state must be supposed to wear its nationality. But 
what about persons born there? and what of residents whose com- 
morancy falls short of domicile? After all, “Australia” is an ex- 
pression which, if used in conferring independence, denotes some 
body of persons, and not merely a tract of territory. What persons 
are they? The facile answer would naturaily be, “The inhabitants;”’ 
but there seems to be no very solid precedent or reason for it. ‘‘In- 
habitants” is a word often used, it is true, in explicit concessions. 
That does not say that it is to be read into implicit ones. Has it 
even been laid down authoritatively that a cession of territory 
carries the “inhabitants”? Perhaps, after all, it might be wisest 
to recur to the old and well-rooted criterion of birth: those are 
subjects of New Australia who are born in Australia. It is a very 
concise and certain criterion, and would cover most of the in- 
habitants. Its defect would be that it is inconsistent with the 
theory of allegiance. A person who was born within the allegiance 
of the King is to lose the benefits of that allegiance, although liv- 
ing perhaps in the United Kingdom, and altogether undesirous of 


18 The Ionian Ships, 2 Spinks’ Ecc. & Ad. Reports, 212 (1855). 
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being attributed to Australia. On the whole, the text of inhab- 
itancy rather than that of birth seems certain to be adopted in 
practice. 

Any endeavor to establish a double allegiance to Australia and 
the empire is doomed to failure. No man can serve two masters. 
If a nation acquires an international status, it is impossible that its 
subjects should be internationally in the same position as the sub- 
jects of another country. They may receive equal treatment, by 
municipal concession, but they cannot be considered in the same 
light as subjects by foreign countries. 

It may be desired by some that Australia should have a measure 
of sovereign independence, and yet that the unity of British citizen- 
ship should not be impaired. It is a desire for a chimera, and it 
cannot in the nature of things be justified. 


III 
SUITS BETWEEN COLONIES 


Can one British colony sue another? . We are so familiar with the 
principle of state sovereignty that we forget that the colonies are 
not sovereign: not even (unless the Versailles Treaty has worked 
a change) mi-souverain. Nor are they corporations. The govern- 
ment of the colony is simply the King acting by a particular set 
of agents. The suit of one colony by another. colony would be like 
the suit of the cook by the butler because too much was spent on 
coals, or the suit of the War Office by the Board of Agriculture be- 
cause men who might be soldiers were kept to work at the harvest. 

The colony is merely a particular aspect of the royal power. 
“The adjustment of interests as between the different parts of the 
Empire is in general,” says Harrison Moore, “not a matter for the 
consideration of the Court.’’ 

The cases cited by Professor Caldwell in the American Journal 
of International Law," in which one plantation appears to sue an- 
other before the King in Council, are all to be explained as not 


16 COMMONWEALTH OF AUSTRALIA, 74, citing Bateman’s Trusts, 15 Eq. 355 (1873); 
Oriental Bank Corporation, 28 Ch. D. 643 (1884); Monk v. Ouimet, 19 L. C. J. 71 
(1874); sed cf. Ontario v. Mercer, 8 A. C. 767 (1883); St. Catherine’s, etc. v. Reg., 14 
A. C. 46 (1888). See as to federal colonies Maritime Bank of Canada v. New Bruns- 
wick, [1892] A. C. 437. 

1” Vol. 14, pp. 38, 39- 
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being really judicial determinations, but merely the exercise of 
administrative power, though proceeding on more or less judicial 
lines.!® This seems to be the view of Professor Caldwell himself; 
for though he speaks of the Privy Council as a court (and some- 
times, as at ibid., p. 40, terms its Board of Trade a “high court’), 
he appears to recognize that its decisions had all the character of 
administrative determinations both in their nature and results. 
His Majesty, that is, decided the proper course to be taken, sitting 
in the Privy Council, after that body had maturely examined the 
case, and had possibly consulted the judges. It is as though the 
master of a large establishment, who might perfectly well issue an 
arbitrary order, found it best to hear his coachman and game- 
keeper as to their use of ground at the back of their respective 
cottages — perhaps with the aid of the family solicitor. 

Professor Caldwell then, with some surprise, finds this adminis- 
trative jurisdiction of the Privy Council disappearing entirely for 
a century. But there is nothing surprising in the matter. The 
decay of the jurisdiction coincided with the transfer of the colonies 
from the Board of Trade and Plantations of the Privy Council to 
a Secretary of State. It was a purely administrative jurisdiction, 
and a new administrative department was ultimately created to 
deal with colonial administration. The creation in 1801 of a third 
Secretaryship of State, styled “for War and the Colonies,” was 
only the climax of the system of ministerial control which pro- 
vided the Crown with a simple and constitutional channel for the 
exercise of the prerogative. Professor Caldwell thinks that the jur- 
isdiction arose again on three occasions in the nineteenth century, 
—in 1846, 1872, and 1886. In fact these cases, so far as we have 
been able to consult them, were of a different complexion. The 
modern Privy Council cases to which Mr. Caldwell refers do not 
seem capable of being linked into the old administrative ones at all. 
They appear to be dry legal cases of positive law. In the first 
(1846, the Cape Breton Case *) there was no suit by Cape Breton 
against Nova Scotia, and could not be, for the very question was 


18 This seems to be only partially true of the first case cited; for the matter was re- 
ferred to the chief justices for their opinion and was argued with great solemnity. It 
is interesting to see the non-severance of administrative and judicial powers persist- 
ing into the eighteenth century. 

19 5 Moore’s P. C. 259 (1846). 
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whether the colony of Cape Breton had any separate existence. 
Captured from France in 1763, it had been annexed to Nova Scotia. 
But in 1784 certain provisions had been made by the Crown for 
the summoning of a separate Assembly for Cape Breton,” and the 
proceedings in the Privy Council were taken by individuals (rely- 
ing on Campbell v. Hall*') to have these provisions carried into 
effect. It was not a case of two sets of the King’s servants dis- 
puting as to the meaning of their master’s orders; it was a case of 
making the King’s servants do their alleged duty. The second 
case, described as ‘“‘the Pental Island Case, between New South 
Wales and Victoria in 1872,”’ we have been unable to trace. The 
question of the boundary between Manitoba and Ontario which 
Professor Caldwell cites, was referred to the Privy Council under 
the Statute 3 & 4 Will. IV, c. 41, which is so general in its terms 
as to include the reference of any questions, and which creates a 
purely consultative jurisdiction. It cannot therefore be cited as 
an instance of the old prerogative practice. The decision, says 
Keith,” was ‘‘accepted” by the two provinces and embodied in 
the Imperial Act 52 & 53 Vict., c. 28. It was not, therefore, advice 
to the Crown as to the exercise of its prerogative, like the old 
Privy Council “decisions.” A disputed boundary between New 
Brunswick and unconfederated Canada arose in 1851, and it is in- 
teresting to note the mode of settlement. This was by arbitration 
—the arbitrators to report to the British government. Both parties 
chose (if I remember rightly) Dr. Lushington as the oversman. On 
the report of the arbitrators, the boundary was enacted as recom- 
mended by them, by Statutes 14 & 15 Vict., c. 63, reciting that “‘it 
is expedient that the boundary should be settled in conformity with 
the award.” This shows that there was no question of legal right, 
but only of expediency. Colonies are not corporations. 

It remains to deal a little more in detail with the statutes and 
cases which look like cases of suit brought by one colony against 
another. 

The British North America Act (1867), which confederated 


20 In 1820 the separate sub-governor and council for Cape Breton were likewise 
suppressed, and the district merged (so far as the Crown could merge it) in Nova 

- Scotia. 

21 20 State Trials, 239 (1774). 

#2 3 RESPONSIBLE GOVERNMENT IN TEE DOMINIONS, 1383. 
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Canada, made no provision for such suits. But an act passed in 
Canada, under its provisions, in 1875 provided shortly that the 
Supreme Court of Canada might have a certain jurisdiction be- 
tween colonies. The wide jurisdiction conferred upon it to decide 
any question referred to it by the Governor-General appears to be 
consultative only; but it has a facultative jurisdiction as between 
Canada and a province of Canada, or between two provinces. This 
is doubtless in imitation of the powers of the United States Supreme 
Court. And it is important to remark that it required a legisla- 
tive interposition. More important is it to remark that no coer- 
cive jurisdiction was conferred. The Supreme Court was placed 
simply in the position of an arbitrator — and (most important of 
all) it did not necessarily follow that the colonies were thus tacitly 
invested with legal rights and a jural personality. For such arbi- 
trated disputes need not involve the assumption that legal rights 
were concerned. Had the jurisdiction been coercive, it must in- 
fallibly have been intended to determine legal rights. As we see 
in our own day, a tribunal to determine what is desirable as be- 
tween nations or classes, and not what is legal, has no chance of 
acceptance as a coercive authority. It becomes a legislature if it 
is so accepted. 

Had the jurisdiction been coercive, it must have followed that 
a series of legal rights was attributed for the first time to each 
colony. Previously, the individual colonists had rights; the Crown 
had rights; but the colony, as such, had none. But there is no use 
in suing in a coercive jurisdiction unless you have a definite right 
to assert. Consequently, the admission of the Canadian provinces 
to sue in a coercive court would have been a tacit clothing of the 
Canadian provinces with rights — though it could not be clear 
exactly what they were. They would have become juridical persons. 
Previously, if the King (7. ¢., the imperial government) had laid 
down boundaries for Quebec and Ontario, it was for the good of 
the empire that he did so. Individuals might complain if crown 
officials disregarded these boundaries, once laid down, to their 
prejudice. But colonies could not complain, for they were mere 


** When the so-called Exchequer Court was created to decide cases to which the 
federal authority was a party, it was not, it is believed, expressly stated that such 
cases of dispute as to legal rights might exist with provincial authorities. The assump- 
tion seems to have been subsequently made, but, it would appear, incautiously. 
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modes of exercising the powers of government. If the forester 
settles to bring in fifty rabbits for the royal dinner, the cook can- 
not sue him, however shamelessly he fails to act up to his inten- 
tions. The colony had no raison d’étre of its own independently 
of the King (or, if we put sentiment for legality, of the People of 
the British race). To allow one colony to sue another was to allow 
the King to sue himself, and to pay into one pocket (less lawyers’ 
fees) what he took out of the other. 

- In itself, the Canadian legislature of 1875 was not inconsistent 
with this. Persons carrying on the King’s government in Canada 
were now provided with a judicial way of settling their official dis- 
putes by mutual consent. It did not follow that the colonies were 
clothed with a juridical personality, and regarded as entities in 
themselves, and not as being mere geographical expressions for 
various districts in which particular forces of government re- 
spectively prevailed. 

It is interesting to notice that this last conception was emphat- 
ically and authoritatively proclaimed at that very moment in a 
case which is of the highest interest in this connection.* This was 
Sloman v. The Governor and Government of New Zealand.» The 
action was brought by a German of Hamburg — an emigration 
agent who considered himself aggrieved by acts of the colonial 
authorities. He applied for “substituted service” of English process 
on the defendants— not, presumably, having much desire to 
voyage to the antipodes to sue them in their own courts. The 
Common Bench refused the application (Coleridge, L.C.J., and 
Archibald, J.). Mr. Sloman appealed to the Court of Appeal, 
and James, Mellor, and Bagallay, L.JJ., all adhered to the view 
that nothing could be done. There was no defendant. ‘There 
is no such corporation as the Governor and Government of New 


% See and distinguish Newfoundland ». Newfoundland Ry. Co., 57 L. J. P. C. 35 
(1888). A contract to build a railroad had been made between a colonial government 
and a corporation. The corporation was admitted to sue the government — but the 
proceedings may have taken the appropriate form of a suit by or against the Queen. 
Or Newfoundland legislation may have provided for the virtual incorporation of the 
government. It is not apparent from the report what form the proceedings took. 
The case was of course purely a colonial one; the Privy Council decided it exactly as 
if they were sitting in Newfoundland as the ultimate court of appeal there. Examina- 
tion of the Newfoundland Act, 9 May, 1881, incorporating the railroad, might then 
throw some light on the subject. 

1 C. P. D. 563 (1876). 
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Zealand,” said the Bench: and as the Governor was not sued per- 
sonally, there was no one to sustain the réle of defendant. Pre- 
sumably, a petition of right might have lain to the Crown. The 
case arose out of contract: it was an emigration agreement to 
which the parties were Her Majesty the Queen “on behalf of the 
colony,” the colonial agent-general in London, and Messrs. Sloman 
and Loesner. The case is conclusive that there was no such thing 
as ‘New Zealand” in the mind of the judges, except as an island in 
the South Seas, ruled in a particular and popular way by the agents 
of the Queen. Under the Canadian Act of 1875, so inconsistent in 
its tendency with this view of a colony as a mode of government, 
very few cases have actually been decided. It may be well briefly 
to indicate a few which seem to lie within its scope. 

British Columbia v. Canada* was a reference to the Supreme 
Court of a question which had arisen on the construction of the 
Canadian Pacific Railroad, and which a British Columbian Act 
had provided should be referred for decision to that court. It 
was Clearly not a case of coercive jurisdiction over the province or 
over Canada. Neither were the cases which involved Ontario and 
Canada reported in the Law Reports.”’ The first of these was re- 
ferred to an Ontario court in accordance with the provisions of the 
Ontario Act, 53 Vict., c. 13; the second involved the famous con- 
troversy about the application of the federal “Temperance Act, 
1886,” and was referred by the Viceroy under the Canadian Act, 
R. S. C., c. 135. The third (a dispute about lakes) was referred - 
under an Ontario Act, and the fourth (concerning fisheries) in the 
same way as the second. Canada, Ontario, and Quebec referred 
questions arising under certain Indian treaties to the arbitrators, 
with appeal to the court, by similar special statutes of Canada, 
Ontario, and Quebec.”® Manitoba and Canada referred certain 
financial adjustments to the court,?® by Statutes 48 & 49 Vict., 
c. 50 (Canada), 49 Vict., c. 38 (Manitoba). Prince Edward Island 
and Canada referred questions arising out of the Temperance Act 
in the same way.® A difference as to the rights of provinces to 


% 34 A. C. 295 (1888). 
27 [1894] A. C. 189; [1896] A. C. 348; [1898] A. C. 247, 700. 
_%8 [1897] A. C. 199. 
_ 9 [1904] A. C. 799. 
[1993] A. C. 37. 
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‘create “‘Queen’s Counsel” was settled in 1898 by the Privy Council 
— but, again, simply under a reference by the Ontario Governor 
to the Ontario courts in accordance with Ontario law. A question 
between Alberta and Canada was similarly referred prior to 1915.1 
In fact the only case reaching the Privy Council, in which two co- 
ordinate colonies have joined in a reference, apart from the federal 
power, is apparently that of Ontario v. Quebec, a question of school 
funds, and itself referred under special legislature, and perhaps the 
Ontario v. Manitoba case of 1886 mentioned by Mr. Caldwell. 
_ All the cases of this type, therefore, resemble rather arbitration 
than judicial decision. The jurisdiction is not coercive. The 
colony or province is not clothed with a juridical personality which 
can claim protection for rights. It is all a matter of settling official 
susceptibilities amicably and by mutual consent. ‘The answers 
are only advisory and will have no more effect than the opinions 
of the law officers” — per Lord Loreburn, C., in Ontario v. Canada.* 
But they look very like the creation of a real personality in the 
colony or province and they chime in very well with the growing 
self-consciousness of the colonies. And so we find that the Aus- 
tralian “Commonwealth” Act of 1900, throwing off the restriction 
that the legislatures* must concur in the reference to the court, 
gives a coercive jurisdiction to the High Court of Australia, and 
‘thus clothes the several Australian colonies with a juridical per- 
sonality, with the corollary of legal rights. 

And in 1914 we get tthe first real case of a legal right being ad- 
mitted to inhere in a British colony as against another colony. 
The boundary line between the colony of South Australia and the 
colony of Victoria was originally laid down by Her late Majesty 
by reference to astronomical observations. It was an imaginary 
line. A survey had subsequently laid it down by metes and bounds 
— inaccurately. The question was, which was the true boundary. 
Now, in contemplation of law, it did not matter — except to in- 


31 [1915] A. C. 363. 
% [1903] A. C. 39. 
% [1912] A. C. 571, 589. The practice of stating questions in this way has often 
been adversely commented on; e. g., by Lord Moulton in British Columbia v. Canada, 
[1914] A. C. 153. In fact, in one case, the Privy Council refused to answer half the 
questions. See per Lord Haldane in British Columbia v. Canada, [1919] A. C. 164. 
% Not even the concurrence of the governments is sufficient, it will be noted, in 
Canada. 
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dividuals. Individuals might maintain their view in the courts, 
but neither colony was interested in the question, as such. The 
colony was a mode of government and was totally unconcerned 
as to what its limits were. In the great St. Catherine’s Case,* In- 
dian tribes had actually released lands to the government of Canada 
for the benefit of Her Majesty; and the effect was held to be to put 
them under the control of the government of Ontario. If the King, 
or the people, tell you to govern South Australia in accordance 
with the ideas of its population, it does not matter to you whether 
South Australia covers fifty thousand miles or two thousand. Your 
job is to govern it — and if you have any doubt of your sphere, 
then to take the instructions of those who send you. 

But section 75(a) of the Australian Act implies that provinces 
have legal rights, since they can go to law. The governments of 
South Australia and Victoria therefore very amicably resorted to a 
true lawsuit in the High Court, like two little country towns. The 
court, affirmed by the Judicial Committee of the Privy Council, 
declared in favour of the recognized, though inaccurate, metes and 
bounds. It is highly important to observe that this was no ab- 
stract declaration of right. It was a judgment for possession, and 
it really séems to an English lawyer inconsistent with legal and 
constitutional theory. The “‘possessors” of the land in question 
were the freeholders. The judgment did not effect, and was not 
intended to effect, their private rights. True, in the theory of 
English law, the King is the lord paramount of all land, and, in a 
sense, may be said to be “‘in possession.” But there has been noth- 
ing transferring this eminent domain from the King to something 
called South Australia, or the state of South Australia. All that 
has been done has been to enact how the King shall exercise his 
powers of government there. The King therefore possessed the 
land in question, in any view of the case. What was really in dis- 
pute was, who was entitled to exercise the powers of government 
over it? That is not “possession,” and nothing like it. In award- 
ing ‘“‘possession,” therefore, of the strip between the two boundaries 
to the successful*litigant, the High Court seems to have created a 
new and rather startling right, under a highly inappropriate name. 
Suppose two counties are in dispute regarding their respective 


85 St. Catherine’s Milling & Lumber Co. 2. Reg., 14 A. C. 46 (1888). 
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boundaries — the corporations in charge of their business can sue 
each other. But it would be absurd if they sued for “possession.” 
Possession is not a word appropriate to denote the exercise of 
powers of government and regulation — except in International 
Law. 

The whole matter reveals the loose thought and the ambiguous 
conceptions which pervade modern constitutional theory. ‘‘States”’ 
are created with liberty to “‘sue’”’ each other, without anybody’s 
apparently thinking it desirable to ascertain what their rights are 
to be. A municipality does not own or possess the land and houses 
within its orbit, though it may quite well own land outside. Yet 
the province is treated as though it did. 

The confusion between the rights of ownership enjoyed by in- 
dependent states inter se and the derivative powers of govern- 
ment committed to municipalities and counties is apparent. The 
two conceptions meet and form in an aching sea of frothy incer- 
tainty. We can see how the American conception, resting on a 
logical basis of state sovereignty and state allegiance, filtered into 
Canadian practice as a voluntary and convenient mode of settling 
intercolonial disputes and difficulties by consent. And we have 
seen how this was transmuted in Australian practice into the 
creation of true legal municipal rights residing in the several non- 
sovereign colonies, without the slightest definition of what those 
rights were. The result cannot be called satisfactory or creditable; 
but it is only one example of the universal modern indifference to 
accuracy in drafting public documents which is making puzzles of 
our statutes and pitfalls of our treaties. 

In South Africa no machinery has been provided for the settle- 
ment of intercolonial differences. Professor Caldwell professes to 
find a difficulty here, and suggests possible resort to the Privy 
Council * by the constituent provinces. But the difficulty does 
not really exist. If we keep steadily to the constitutional concep- 
tion of a colony as a geographical expression coupled with a par- 
ticular channel for the exercise of the powers of government therein, 
we shall see that there is no need to erect colonies into imaginary 
persons with rights and obligations in order to get justice done. If 


36 As to appeals to the Privy Council from the South African courts, see per Dr. 
Keith in J. Soc. Com. Lects., 3 Series, vol. 2, pt. 3, pp. 328, 331, and Whittaker v. Dur- 
ban there cited and discussed. 
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territory is claimed as Natalian, it can only be for the purpose of 
exercising some power of the Natal government therein. Let that 
asserted power be actively made use of or resisted, and at once 
some individual has done to some other individual an act which 
is either a wrong or not, according as the claim is invalid or justi- 
fied. An ordinary lawsuit will follow, and the Supreme Court of 
the Union will decide the boundary question. As Dicey has re- 
marked, this habit of deciding constitutional questions incidentally 
to the decision of concrete cases is peculiarly English, and lies at 
the root of much that is valuable in English constitutional ideas. 
Differences between the federation and the colony may not travel 
as far as Whitehall; but an independent authority (so far as a 
federal authority can be impartial between the federal and local 
executives) will decide them. In this simple way many of the lead- 
ing Canadian constitutional questions have been decided. The 
validity of the Canadian Temperance Act, 1878, was decided in 
1882 by the Privy Council in this fashion, in a private appeal from 
New Brunswick on a writ of certiorari against a conviction by a 
local justice.*? The question of the right to escheats in Ontario 
was decided similarly in Ontario (A. G.) v. Mercer,** and many 
other instances are reported in Cameron’s “Canadian Constitu- 
tional Cases of the Judicial Committee,” including the great cause 
of St. Catherine’s Milling & Lumber Co. v. Reg.,°° which involved 
questions of ownership as between province and federation, and 
that of Compagnie Hydraulique v. Continental Heat Co.,*° which 
decided that an earlier Canadian statute cannot be overridden by 
a later provincial one, and thus made Canada supreme over the 
provinces in their common sphere. 


° 
IV 


OWNERSHIP AND GOVERNMENT 


When the Crown erects a colony with representative institu- 
tions and “responsible” government, the quasi-omnipotence of 
its legislature obscures the question of its proprietary rights. As 
the legislature can do pretty well what it pleases — could, in fact, 
embark on a socialist régime — questions of property assume a 


7 Russell v. Reg., 7 A. C. 829 (1882). 38 8 A. C. 767 (1883). 


39 4 A. C. 46 (1888). # [1909] A. C. 194. 
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secondary importance. But pending legislation, and in federal 
colonies where the powers of legislation are divided and may be 
difficult of exercise, the question of state ownership is really a very 
important one. And it is very difficult. 

Unlike the United States, the British imperial system does not 
start with the hypothesis of corporate units which unite to form 
the whole. Except in a few instances of Indian princes, the various 
parts of the empire are mere forms of the activity of the national 
will, or in legal speech, the Crown. The Crown creates a colony, 
prescribes its mode of government, leaves that government to work 
undisturbed, — but never sees in that creation anything legally 
independent of itself. 

What becomes of the Crown lands in such a colony, when repre- 
sentative institutions and “responsible” government have made 
it practically independent? The answer is, that they were the 
Crown’s before, and they remain the Crown’s afterwards. But 
what is the Crown to do with them? The fact that the executive 
of the Crown in the colony is responsible to the electorate secures 
that the lands shall be managed and their revenues applied in a 
way more or less agreeable to local feeling or local wire-pulling. 
But this is a subtlety not very easy to translate into legal language. 
That, by a nice adjustment of enactments and undertakings, the 
local Crown lands will probably be managed and appropriated by 
the local Crown servants in a particular way is not a fact which 
can be fitted in with any of the known legal categories. It can be 
expressed popularly and roughly by saying that Crown land in 
British Columbia “belongs to British Columbia” — and the British 
North American Act, 1867, is not above emphasizing this slipshod 
and ambiguous expression. Bwt endless difficulties arise when we 
have to say what it really means. 

That the federation and provinces are to this day not regarded 
as corporations, but as channels of the powers of government, is 
seen from Canada v. Ontario." The Canadian government bought 
out certain Indian rights in Ontario and paid for them. Held, 
that it was not entitled to be reimbursed by the province. The 
province was not a corporation which was capable of being benefited 
and held liable to pay for the benefits. If it has rights and duties, 


4 [1910] A. C. 637. 
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it has never been laid down what they are; and so far as law and 
equity are concerned they do not exist. 

When the British North America Act, 1867, provided that the 
Crown lands in Ontario should “belong to Ontario,” what did it 
precisely mean? Apparently it did not intend a grant of the lands, 
for there was no grantee. Nor did it, apparently, incorporate 
“Ontario” for the purpose of taking the grant,—as church- 
wardens are incorporated for the purpose of taking gifts to a parish. 
Nor did it impose on itself equitable obligations, for equity is not 
mentioned, and the Crown cannot be bound by anything but clear 
terms. Lord Watson“ hinted many years ago that the meaning 
was only that the right and duty of administration and revenue in 
regard to the lands was thereby vested in the Crown’s ministers 
for the province. This is a conception difficult to grasp, but it 
probably approaches the truth. The ministers of the province 
have the general function of administering public affairs within its 
borders: it might be thought that this necessarily involved the ad- 
ministration of the Crown lands there, and the perception of their 
revenues. But these lands are equally situated with the limits of 
the federal union, so that a conflict would have arisen between the 
two sets of Crown officials if it had not thus been solved by the pro- 
_ visions of the Act of 1867. The effect of the enactment is thus 
that the rights of the Crown in respect of its lands shall be exer- 
cised through the provincial ministers. The ownership of the 
land is not changed. The prerogative of the Crown to order its 
ministers to carry out its wishes is not technically impaired. 

Bearing these points in mind, we may approach the catena of 
cases in which British Columbia and the federation were involved, 
and in which ownership and the powers of government are almost 
inextricably mixed up. 

When the Canadian Pacific Railway was projected, its con- 
struction was one attraction held out to British Columbia to in- 
duce that province to enter the still young Confederation. British 


® British Columbia v. Canada, 14 A. C. 295 (1889); and see Esquimalt & Nanaimo 
Ry. Co. v. Bainbridge, [1896] A. C. 561. 

*® Cf. Ontario Mining Co. v. Seybold, [1903] A. C. 73, in which it was held, con- 
formably with this, that the King cannot dispose of Crown lands in a province under 
the seal of the Dominions. It is a nice point whether his Majesty could do so under 
the Great Seal of Britain. As the King in Parliament can technically legislate for the 
Province, analogy would seem to indicate the affirmative answer. 
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Columbia entered accordingly — but the promises held out were 
slow in being implemented. The province behaved very well in 
the matter, and displayed considerable patience, which in the end 
was rewarded. But in the interim, the federation pressed incidental 
claims against the province, in the decision of which great territo- 
rial difficulties arose. The ground of these disputes lay in the fact 
that British Columbia “conveyed” to the Dominion a forty-mile 
strip of land across the territory of the province to the sea, for the 
purpose of railroad construction. Now, was this a conveyance of 
property or of dominion or of both? Neither party was a corpora- 
tion, and the land, before and after the transaction, remained 
simply the Queen’s. 

Professor Caldwell calls the transaction a “‘cession;” but it 
seems perfectly clear that the Queen’s servants in the province did 
not and could not give up to the Queen’s servants in the Con- 
federation the rights and duties of government in the “‘conveyed”’ 
area.“ The arrest of criminals within that area still appears to 
rest with the provincial authorities. The provincial courts and 
legislature must have jurisdiction there. There is no “cession” in 
any reasonable sense of the word. What is transferred is the admin- 
istrative disposition and revenue of the land, — and I venture to 
think more than that — probably all the rights which would be. 
exercisable by a private owner.” Was this competent? 

The King’s officers may grant his land, within the limits pre- 
scribed by certain statutes, to subjects. But can they hand over 
their powers of management and the land’s revenues to other 
crown servants? It would seem that this question deserves more 
close investigation than it appears to have received. 

Assuming, however, that such a transfer was possible, and that 
it was duly effected by the arrangement in question, we find that 


“ Burrard Power Co. v. Rex, [1911] A. C. 87, appears at first sight inconsistent with 
this. All it really decides, however, is that the province must not legislate so as to 
derogate from its quasi-grant. 

“ Lord Moulton, in British Columbia v. Canada, [1914] A. C. 153, calls it “the en- 
tire beneficial interest” which passed. But this is to ignore the fact, which Lord 
Watson saw perfectly well, that it is idle to talk of the “beneficial” interest of agents 
and servants. Lord Loreburn, in another case (Ontario ». Canada, [1912] A. C. 571), 
shows a truer grasp of principle. “The duty of the Dominion government was not 
that of trustees [much less beneficial owners] but that of ministers exercising their 
powers and their discretion for the public welfare.” Canada v. Ontario, [1910] A. C. 
637, 646. 
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in course of time gold was found in the soil of the land so handed 
over. Was this gold to be administered and applied by the British 
Columbia government or the Canadian government? This was 
the question in British Columbia v. Canada,“ and the answer can- 
not be for a moment doubtful to any one familiar with the rule 
that gold and silver do not pass from the Crown, unless especially 
named. It is true that in this case there was no real “conveyance.” 
The gold, like the land, was the Crown’s from first to last. But the 
Crown’s ministers had made an arrangement resembling a Crown 
grant, and it was reasonable to understand it in the same way as 
if it had been a regular grant to a private person. Professor Cald- 
well criticizes this decision very adversely — but as it seems to 
the writer, without substance. He argues that if British Columbia 
were the representative of the Crown, it is hard to see why she 
might not alienate gold and silver. It is; and “she” can, — but 
“she” must do so by appropriate words. It was not, as Professor 
Caldwell appears to think, that British Columbia acquired the 
lands from the Crown in two capacities — the land as a private 
landholder (minus, therefore, the gold and silver), and the gold 
and silver as. a representative of the Crown, — so that when she 
transferred the land, it was only the land she possessed as a private 
person, and not the gold and silver which she had as a limb of the 
Crown. Such would indeed be a truly ridiculous position, and one 
which, as he says, would tend to cast discredit on the Privy Council. 
But Lords Watson and Macnaghton were not among the worst of 
British judges. If they cast discredit on the Privy Council it is 
hard to see to whom it may look for credit. Professor Caldwell 
has misapprehended the position. There was no Crown “grant” 
to “British Columbia” of anything. “British Columbia” — i. e., 
the Queen’s ministers there — disposed of both the land and the 
gold under precisely the same title — as representatives of the 
Crown. The only question was, Had they included the gold in 
their transfer of their powers over the land, or had they not? The 
answer that they had not may have been right or wrong; but it is 
Clearly not open to criticism based on a supposed ‘Crown grant”’ 
‘to the province. 

Where the learned Privy Councillors erred was rather in failing 


14 A. C. 295 (1889). 
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“to plumb the exact content of the singular situation created by 
the ministers of the province purporting to hand over their rights 
and duties within the province to ministers of the Confederation. 
If this was possible, it was certainly singular. And the resulting 
transfer was decidedly different from a conveyance. It ought to 
have been properly distinguished, and the reason for applying to 
it the same rules of construction as to conveyances ought to have 
been made clear. 

In other cases British Columbia was less fortunate. The water- 
power and lakes in the transferred belt were held to go along with 
the land, and to pass under the Dominion administration. We do 
not suppose that this subtracted them from the provincial laws: 
it applied however to the discretion conferred on the agents of the 
Crown within those laws. The regulation of the ports and har- 
bours was held to be in the Confederation apart from the transfer, 
under its general powers, in British Columbia v. Canada," and the 
power of the British Columbia legislature to regulate “civil rights 
within the province” was held powerless to affect its exercise. 


V 
CONCLUSION 


Any one who wishes to blaze a track through the complicated 
maze of British Columbia constitutional law will be safe in hold- 
ing fast to two great principles. ‘The Colony” or ‘“‘The Province” 
is an entity neither in law nor equity, but only in politics and 
morals. Its “rights” repose merely on constitutional undertakings, 
and in particular on the high probability that the Crown’s agents 
in the locality will act in accordance with the preponderance of 
public opinion there. Disputes between colonies only mean dis- 
putes between the agents of the Crown, and can seldom, if ever, 
concern legal rights. Secondly, the Crown is one and indivisible, 
though it acts by different agents and on different principles in 
different parts of the empire. It does not “grant” powers of gov- 
ernment or the ownership of land to colonies, or to its servants in 


47 [1914] A. C. 153. The “conveyance” of the forty-mile belt was held to in- 
clude rights of fishery in non-tidal waters (i. e. outside the federal jurisdiction of 
the Dominion), and the provincial authorities having “conveyed” these, could not 
derogate from the “‘conveyance” by the exercise of their undoubted power to leg- 
islate for civil rights within the province. Burrard Power Co. v. Rex, [1911] A.C. 87. 
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colonies. Nor, that being so, can colonies or colonial governments 
grant them to one another. This is the only theory which will 
hold water; and the tempting analogies of United States practice 
can only result in utter confusion if they are applied to colonies. 
For the United States is built up of legally separate entities: whilst 
the British colonies are only politically such. Loose thinking in- 
vokes facile analogy. Sound analysis will demonstrate its danger.** 
T. Baty. 


BARRISTER-AT-LAW, INNER TEMPLE. 


48 It is a misleading practice to entitle the reports of cases referred to the courts 
under the Canadian acts as though they were suits between plaintiff and defend- 
ant: “The Attorney General of Canada v. The Attorney General of Ontario,” 
“British Columbia ». Canada,” and so on. It suggests a juridical personality 
which does not really exist. The proper style, it is submitted, would be “In the 
matter of a reference by the Governor-General concerning the Dominion and the 
Province of Ontario” — or as the case might be. 
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JUDICIAL REVIEW OF COMMISSION 


RATE REGULATION — THE OHIO VALLEY CASE * 


N administrative rate-regulating order cannot constitution- 

ally be made final; the aggrieved party must be allowed an 
opportunity to question the order before a court. This much 
was settled by Chicago, etc. Ry. Co. v. Minnesota.! But there re- 
mained the question as to the kind and extent of review which 
must be accorded. A line of cases of which People v. McCall? may 
be taken as typical seemed to stand for the doctrine that a review 
of questions of law (including thereby questions whether findings 
of fact were based on adequate evidence) was sufficient. But the 
recent case of Ohio Valley Water Co. v. Ben Avon Burrough * holds 


* The writer is much indebted to Professor Felix Frankfurter’s course on Adminis- 
trative Law at the Harvard Law School. 

1 134 U.S. 418 (1890). 

* 245 U.S. 345 (1917). 

$1. C. C. v. Ill. Central Ry. Co., 215 U. S. 452 ioe I. C. C. ». Union Pacific 
Ry. Co., 222 U. S. 541 (1912); I. C. C. v. Louisville & Nashville R. R. Co., 227 U.S. 
88 

* Decided June 1, 1920, 253 U. S. 287, 289, 291. The case involved the following 
situation: Complaint was made to the Public Service Commission of Pennsylvania 
of the rates charged by the plaintiff Water Company. The commission heard the 
parties, made a valuation of the company’s property for rate-making purposes, and 
fixed a rate calculated to yield a fair return on the valuation determined upon. A 
statute provided for an appeal from an order made by the commission at which the 
court should determine whether the order was “reasonable and in conformity with 
law.”” The company appealed under the statute, claiming the commission order con- 
fiscatory. The state Superior Court set aside the order of the commission. The state 
Supreme Court reversed the decision of the state Superior Court and reinstated the 
order of the commission. It construed the statute as limiting the state Superior Court 
to a review on questions of law and apparently confined itself to such a review. (“A 
review on questions of law” is the term used by Justice Brandeis in his dissenting 
opinion to describe the sort of review which the state Supreme Court judged proper. 
He uses it as including a consideration of whether the findings of fact by the lower 
tribunal were supported by adequate evidence, on the principle that inadequacy of 
evidence is error in law. It is here used in that same sense.) The United States Su- 
preme Court reversed the decision of the state Supreme Court. Quotations from the 
majority opinion of Mr. Justice McReynolds are given in the body of the article. 
Mr. Justice Brandeis, in dissent, with whom were Justices Holmes and Clark, seemed 
to take the position that it was sufficient for a court passing on the constitutionality 
of an order legislative in character to give a review of questions of law. 
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that in some cases at least the reviewing court must exercise “its 
own independent judgment as to both law and facts.” 
Mr. Justice McReynolds, speaking for the majority, said: 


“We are compelled to conclude that the [state] Supreme Court in- 
terpreted the statute as withholding from the courts power to determine 
the question of confiscation according to their own independent judg- 
ment when the action of the Commission comes to be considered on 
appeal. . . . The State must provide a fair opportunity for submitting 
that issue to a judicial tribunal for determination upon its own inde- 
pendent judgment as to both law and facts. . . . Plaintiff in error has 
not had proper opportunity for an adequate judicial hearing as to con- 
fiscation; and unless such an opportunity is now available, and can be 
definitely indicated by the court below in the exercise of its power finally 
to construe laws of the State . . . the challenged order is invalid.” 


It is submitted that the ultimate solution of the problem as to the 
extent of review which must be accorded depends on the question 
whether an administrative rate-regulating order shall for purposes 
of review and of application of the due-process clause be treated 
on the analogy of a judicial decision or of a legislative act. To. 
explain this distinction it is necessary to examine how a judicial de- 
cision differs from a legislative act in each of these two respects. 

First, then, to distinguish between judicial review of court action 
and of a legislative act. In the case of the former, the lower court 
has decided a past controversy according to law, has applied law. 
This, in the nature of things, involves findings of fact as to the 
controversy, and findings of the law applicable thereto. The re- 
viewing court reviews the actual findings of law, determines whether 


The reasoning of the majority seems to be as follows: Due process requires that a 
state give an opportunity for the review of an administrative rate-regulating order. 
In the face of the claim of confiscation a review of questions of law is not enough. If, 
then, the state will not give a more complete review, its order will be a deprivation of 
property without due process of law. 

The reasoning of the dissenting opinion seems to be as follows: A state must give 
an opportunity for the judicial review of an administrative rate-regulating order. 
Whether the review actually given was sufficient need not be decided, since the state 
did give an opportunity for a sufficient review (by another provision in the statute). 
However, the review proceedings actually had, might be a denial of due process by 
disregard of the essentials of judicial process. But such was not the case; the court 
reviewed questions of law. The claim of confiscation does not require this court to 
give more than a review of questions of law. We find no error of law. Therefore the 
judgment of the court below should be affirmed. 
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it would so have found them. As to findings of fact, ordinarily it 
determines only whether they were based on adequate evidence. 

The so-called review of a legislative act differs radically. The 
legislature has laid down a rule or policy for the future, has made 
law. The court here does not review, as a revisory legislative 
body might, to determine whether it would so have legislated, but 
merely passes on the constitutionality of the act. Generically 
this is a determination whether the legislature acted within its 
constitutional jurisdiction when it laid down the rule. Without 
a constitution there could be no such thing as the judicial review 
of a legislative act. And the court determines constitutionality 
merely in the ordinary process of finding the law applicable to a 
judicial controversy. In review, as elsewhere, the court clings to 
its judicial function of applying the law. For example, a judicial 
case before the court is affected by a statutory rule of law. In 
order to determine the law applicable, the court must decide the 
constitutionality of the statute, quite as it must decide the common- 
law rule.> Again, a government official has confiscated property 
as authorized by statute. According to our law, if the act is un- 
lawful, the official is liable. In a suit against the official, the court 
must therefore, to determine the lawfulness of his act, determine 
the constitutionality of the statute (as it must determine the com- 
mon-law rule regarding an alleged trespass). Again, a government 
official has ordered property destroyed as authorized by statute. 
The injured party, threatened with irreparable injury, may sue in 
equity to enjoin enforcement of the order on the ground of the un- 
constitutionality of the statute. To determine if an unlawful act 
is threatened, the court must first settle if the statute is consti- 
tutional.” 

Thus the question of the constitutionality of an act comes up 
in the ordinary course of a court’s finding the law applicable to a 
judicial case. By Article III of the Constitution a potential ® right 
of appeal to the Supreme Court lies from its decision, since it in- 


5 Holden v. Hardy, 169 U. S. 366 (1898). 

6 Lawton ». Steele, 152 U. S. 133 (1894) (the fish-net case). 

7 Davis v. Gray, 16 Wall. (U. S.) 203 (1872); Scott v. Donald, 165 U. S. 107 (1897). 
See Jup. Cong, § 266; Comp. Srat., § 1243, regulating bills to enjoin enforcement of 
statutes on the ground of unconstitutionality. 

8 Potential because “with such exceptions and subject to such regulations as the 
Congress shall make.” Constitution, Art. III. 
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volves a “federal” question. If the reviewing court is not to go out- 
side the judicial function of applying law, this is the only way in 
which it could review a legislative act. A lower court has applied 
law; the reviewing court reviews the correctness of the actual de- 
cision. A legislature has made law; the reviewing court in the 
process of applying law determines whether the law supposedly 
made by the legislature really is law, determines whether the legis- 
lature acted within its constitutidnal jurisdiction. In the one 
case it reviews the actual decision of another body; ffi the other 
it reviews whether that body acted within its jurisdiction. This 
distinction is however blurred by the fact that according to the 
accepted interpretation of the due-process clause, the constitu- 
tional jurisdiction of the legislature is made to depend to some 
extent on the substantive content of the rule laid down. That is, 
as regards a specific subject within the competence of the legisla- 
ture, a rule expressing one legislative policy might be constitu- 
tional, while a rule expressing a different and perhaps more extreme 
legislative policy might not be.!° Therefore a court in reviewing 
whether a legislature acted within its jurisdiction must act very 
much as though it were reviewing the actual legislative decision. 
Its function here certainly approaches a revisory legislative func- 
tion — though only of a negative sort." Yet in distinguishing the 
review of a legislative act from the review of court action, it is well 
to insist that the former is generically a review of whether the legis- 
lature acted within its jurisdiction. 

Since the court passes upon the constitutionality of a legislative 
act merely in the ordinary course of finding the law applicable to 
a judicial controversy, it is apparent that the process of such a 
determination cannot be divided into review of law and review of 


® A court, provided it is not to venture outside of the judicial function of applying 
law, can review the decision of a tribunal in the same way in which it reviews the de- 
cision of a lower court — that is to say, review the correctness of the actual decision 
-—— only when that tribunal has exercised a judicial function. This is perhaps the ex- 
planation of the rule that courts will not on certiorari review other than judicial action. 
Reg. v. Bowman, [1898] 1 Q. B. 663; Christlieb ». Board, 41 Minn. 142, 42 N. W. 930 
(1889); Moede v. Board, 43 Minn. 312, 45 N. W. 438 (1890). 

10 See footnote 12, infra. 

1 “Called upon late in life to teach constitutional law, a great teacher of property 
law, after a brief trial, gave it up in despair on the ground that constitutional law ‘was 
not law at all but politics.’” From the opening sentence of an article by Protesspe 
Felix Frankfurter in 29 Harv. L. REv. 683. : 
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fact, as must be the process of reviewing the determination of a 
past controversy according to law. Any talk of such separation 
of process has no application to this situation. Yet though such 
language is not used in connection with the review of a legislative 
act, it seems to be found where virtually the same situation arises — 
with respect to commission action. 

Second, to distinguish the application of the due-process clause 
to court action and legislative action. Due process limits the sub- 
stance of legislative action. An arbitrary legislative rule affecting 
life, liberty, or property might be unconstitutional where a more 
reasonable one would not be, the actual procedure in the discus- 
sion and adoption of the statute being the same in both cases.” 
How can this result be reached from a constitutional provision 
which certainly seems to lay down not a substantive but a pro- 
cedural standard? The matter is discussed in Davidson v. New 
Orleans, where it is said: 


“Tt is easy to see that when the great barons of England wrung from 
King John, at the point of the sword, the concession that neither their 
lives nor their property should be disposed of by the crown, except as 
provided by the law of the land, they meant by ‘law of the land’ the 
ancient and customary laws of the English people, or laws enacted by 
the Parliament of which those barons were a controlling element. It was 
not in their minds, therefore, to protect themselves against the enact- 
ment of laws by the Parliament of England. But when, in the year of 
grace 1866, there is placed in the Constitution of the United States a 
declaration that ‘no State shall deprive any person of life, liberty, or 
property without due process of law,’ can a State make any thing due 
process of law which, by its own legislation, it chooses to declare such? To 
affirm this is to hold that the prohibition of the States is of no avail, or 
has no application where the invasion of private rights is effected under 
the forms of State legislation. It seems to us that a statute which de- 
clares in terms, and without more, that the full and exclusive title of a 
described piece of land, which is now in A., shall be and is hereby vested 
in B., would, if effectual, deprive A. of his property without due process 
of law, within the meaning of the constitutional provision.” 


If a state enacts and applies a statute in a procedurally valid 
manner, it would seem that the state’s action is procedurally irre- 


2 Holden v. Hardy, 169 U.S. 366 (1898); Jacobson v. Massachusetts, 197 U. S. 11 
(1905); Smyth v. Ames, 169 U. S. 466 (1898). 
8 96 U. S. 97, 102 (1877). 
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proachable. To hold the statute invalid under the due-process 
clause in such a case is really to throw overboard (so far as legisla- 
tive action is concerned) the conception of due process as a limita- 
tion on procedure; to say “‘if a legislature does this arbitrary thing, 
it is a violation of due process, no matter how irreproachable the 
procedure was,” is to transform (so far as legislative action is con- 
cerned) the due-process clause from a limitation on procedure to a 
limitation on substance. And such is the law. 

And in the case of legislative action, due process is not a limita- 
tion on procedure. Those affected by the act have no right to hear- 
ing or notice. As is pointed out in Bi-Metallic Co. v. Colorado, 
hearing and notice, in the case of provisions of general application, 
are impossible; and even where feasible, as in acts of special ap- 
plication, are not required. . 

On the other hand, due process does not limit the substance of 
judicial action. The preceding discussion relative to legislative 
action covered the case where a court has applied an unconstitu- 
tional statute. Aside from that case, a court may lay down a 
judgment affecting life, liberty, or property which, however arbi- 
trary the aggrieved party may consider it, affords no grounds for 
the federal question of deprivation of property without due process 
of law. The authorities on this point are clear. In the case of 
Marchant v. R. R.® a plaintiff was firmly convinced that she had 
a good cause of action. The state courts, however, held that she 
did not. Her appeal to the Supreme Court of the United States, 
on the ground that the decision of the state court deprived her of 
property without due process of law, was met with the decision 
that the proceedings in the state court were due process. In the 
case of Howard v. Fleming * it was held: ‘‘The [state] Court held 
that it was a common law offense. . . . Whether there be such 
an offense is not a Federal question.” In Im re Converse \" the con- 
tention was made that the plaintiff’s act did not in fact come within 
a state criminal statute, as the state court held, and that the state 
court’s decision therefore deprived the plaintiff of liberty without 


M4 239 U. S. 441 (1915), holding that in the case of a general tax assessment hear- 
ing was not necessary. 
153 U.S. 380 (1894). 

16 191 U.S. 126, 135 (1903). 

17 137 U. S. 624, 631 (1891). 
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due process of law. The Supreme Court held: “The State cannot 
be deemed guilty of a violation of its obligation under the Con- 
stitution of the United States because of a decision, even if erro- 
neous, of its highest court while acting within its jurisdiction.” 
And in Davidson v. New Orleans,® the court commented with dis- 
approval upon the notion that the due-process clause is a ‘‘means 
of bringing to the test of the decision of this court the abstract 
opinions of every unsuccessful litigant in a State court of the jus- 
tice of the decision against him.” It is believed that there never 
has been a case wherein the unconstitutionality of a statute was 
not involved, or wherein the court’s procedure was not questioned, 
in which the Supreme Court has overthrown the decision of a 
state court on the ground that the substantive result reached by 
the court was a deprivation of property without due process of 
law. 

Due process perhaps does, however, limit court procedure. It 
may be that a federal question can be raised by the claim that 
the court has acted procedurally in an outrageous manner. Of 
course, if some statute assumes to authorize the court to adopt 
some outrageous procedure and the court does so, the aggrieved 
party can raise a federal question by challenging the constitu- 
tionality of the statute. But that is a case of the court’s applying 
an unconstitutional statute, which is covered by the discussion 
above in regard to legislative action. Here, however, the question 
is whether in the absence of the application of an unconstitutional 
statute a federal question may be raised by the claim that the 
court’s procedure was not due process of law. Diligent search has 
failed to reveal a single square decision to that effect.!® 

In summation, it may be said that under the due-process clause 
a federal question can be raised by challenging the substance of a 
legislative act or (perhaps) court procedure, but not by challenging 
the procedure of a legislative act or the substance of a judicial 
decision. 

Why should due process be construed as limiting the substance 
of legislative but not of judicial action? Not because judicial 


18 96 U.S. 97, 104 (1877). 

19 See Frank v. Mangum, 237 U. S. 309 (1915). It was claimed that the trial in 
the court below was not due process of law due to certain procedure. Held, that it 
was due process of law. 
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action is due process of law. That assumes the result that due 
process shall not limit the substance of judicial action. In the 
case of legislative action it might equally well be said that the proper 
application of a properly enacted statute was due process of law. 
But in that case the Supreme Court ‘has been willing to take the 
step discussed in the passage quoted above from Davidson v. New 
Orleans and construe due process as a limitation on substance. 

The explanation is doubtless to be found in the difference in 
theory between court and legislative action. Court action is in 
theory an application of law. If the result is outrageous or unjust, 
it must be because the law was not correctly applied. To suggest 
that due process limits the substance of judicial action is therefore 
to suggest that a person shall be able to claim a failure in due 
process merely because of an incorrect decision of his case. Where 
the theory is of an application of law, however, it requires too much 
of a strain to construe the phrase “due process of law” other than 
as a limitation on procedure. It is too apparent that while the 
Constitution may well (and, in fact, does) guarantee to every in- 
dividual adequate machinery for the application of law to his case, 
it cannot guarantee that in every case the law will be correctly 
applied. The possibility of raising a federal question by challeng- 
ing the substance of every judicial decision is unthinkable. But 
where the theory is of a making of law, it requires less strain to say 
that due process limits substance and that the Constitution pro- 
tects the individual from the injustice of every legislative act.” 
Even here, however, one may wonder whether such a construction 
does not do violence to the words, if not to the intent of the pro- 
vision, and whether it does not result in bringing before the Su- 
preme Court questions to which there should “be an end” * in 
some state legislature or at most in some state Supreme Court. 

Before leaving this question, one possible source of confusion 
may be mentioned. It is sometimes said that the substantive re- 
sult of a judicial decision cannot be questioned under the due- 
process clause because judicial action is due process of law. It would 


20 This was precisely the point under discussion in the passage quoted above from 
Davidson v. New Orleans. 

21 “Somewhere there must be an end,”’ quoted from the opinion of Mr. Justice 
Holmes in Chicago, etc. Ry. Co. v. Babcock, 204 U. S. 585, 598 (1907), holding that 


the Supreme Court would not review a valuation of property for purposes of taxation 


made by a state assessing board. 
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seem to follow that since the substantive result of a legislative act 
can be questioned under the due-process clause, legislative action 
is not due process of law. But that is not so. Whether or not 
legislative action is due process of law depends on the substance of 
the particular act, — just and reasonable or oppressive and arbi- 
trary. The fallacy is that in saying “because judicial action is due 
process of law” one is really talking in terms of procedure. The 
reason why the substantive result of a judicial decision cannot be 
questioned under the due-process clause is not because judicial 
action is due process of law, but because in that case the due-process 
clause is not construed as a limitation on substance. The reason 
why the substantive result of a legislative act can be questioned 
under the due-process clause is that there due process is construed 
as a limitation on substance. The ultimate question is not whether 
the action “is due process of law,”’ but whether due process is to 
be construed as a limitation on substance. And there seems no 
inherent reason why in any given case due process may not be a 
limitation both on procedure and on substance. 

So much for the differences between court and legislative action 
in respect to the nature of review appropriate to each, and in re- 
spect to the nature of the application of the due-process clause to 
each. | 

It was suggested above that the problem presented by the Ohio 
Valley case depended for solution on whether administrative rate 
regulation should, as regards due process and review, be treated 
on the analogy of a legislative act or of a judicial decision: 

A. If administrative rate regulation be regarded as an applica- 
tion of law, the theory of review should be that it is to determine 
the correctness on law and fact of the actual administrative decision. 

M. If administrative rate regulation be regarded as a making 
of law, the theory of review should be that it is to determine whether 
the administrative acted within its jurisdiction when it laid down 
the ruling.” 

2 Clearly if administrative rate regulation were regarded as a making of law, a 
review of the actual ruling with power to amend that ruling would take the court 
outside of its judicial function of applying law. In Prentis v. Atlantic Coast Line, 211 
U. S. 210, 227 (1908), administrative rate regulation was said to be legislative in sub- 
stance. In that case there was a state statute providing for a review of the actual 


ruling with power to amend that ruling, and the court said that the duties of the 
state courts under the act were legislative in character. And in Reagan v. Farmers’ 
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It does not seem necessary to consider any possible third cate- 
gory. A ruling authoritatively laid down and given legal sanction 
must be regarded either as a making or as an application of law. 

The jurisdiction of a legislature in law-making is limited only by 
the Constitution, one of the constitutional limitations being that 
the substance of the ruling must not be so oppressive as to be a 
deprivation of property without due process of law. But the juris- 
diction of an administrative body is more limited. Usually, if not 
always, such a body derives its powers from a statute which de- 
fines closely the field within which it may act. In determining 


whether an administrative body acted within its jurisdiction, it 


would therefore be necessary to consider: (1) whether it acted 
within its statutory jurisdiction,“ (2) whether that statute was 
constitutional. 

Is there a third question as to whether the administrative ruling 
itself was so oppressive as to be a deprivation of property without 
due process of law? In other words, shall the due-process clause 
be held to limit the substance of administrative law-making as it 
limits the substance of legislative law-making? On the authorities 
the answer seems affirmative.* If so, then there is a third ques- 
tion as to whether the administrative order was confiscatory.” 


Loan & Trust Company, 154 U. S. 362, 400 (1894), the court said: “If a law be 
adjudged invalid, the court may not in the decree attempt to enact a law upon the 
same subject which shall be obnoxious to no legal objections. It stops with simply 
passing its judgment on the validity of the act before it. The same rule obtains in a 
case like this [a case of the judicial review of administrative rate regulation].” 

% Louisville & Nashville R. R. Co. v. Garrett, 231 U. S. 298, 313 (1913). The court 
said: “The appropriate questions for the courts would be whether the Commission 
acted within the authority duly conferred by the legislature,” etc. See I. C. C. ». 
Union Pacific R. R. Co., 222 U. S. 541, 547 (1912). 

*4 See footnotes 34, 35, and 36: an unreasonably low rate would be unconstitutional. 

25 This would mean, however, that a federal question could be raised by attacking 
the substance of any administrative rate-regulating order. One may wonder whether 
there should not “be an end” to these questions in the state courts. Is not the Su- 
preme Court already sufficiently burdened by the doctrine that a federal question can 
be raised by an attack upon the substance of any legislative act? This result could be 
avoided by regarding the oppressiveness of administrative law-making as raising only 
a question of whether the administrative acted within its statutory jurisdiction, with- 
out there being any question whether it acted within its constitutional jurisdiction. 
Arbitrary administrative procedure has sometimes been regarded as a matter of 
statutory jurisdiction rather than of constitutional right to due process of law. This 
is notably so in England. Local Government Board ». Arlidge, [1915] A. C. 120; Board 
of Education v. Rice, [1911] A.C. 179. See comments of A. V. Dicey in 31 Law Quart. 
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From this it appears that the questions for review are: on view 
A, whether the actual decision is correct on law and fact; on view 
M, whether the administrative acted within its jurisdiction, in- 
cluding the question (and that is usually the main question) 
whether the order was confiscatory.” 

What shall be the extent of review? On view A it would seem 
that the usual review of questions of law, with conclusive effect 
given to findings of fact based on adequate evidence, would be 
sufficient. Elsewhere in the law, facts are usually not found first 
by one and then by another tribunal, but facts found by the lower 
tribunal are gone into only sufficiently to determine that they were 
supported by adequate evidence. But on view M such review seems 
insufficient. In determining whether the rate was confiscatory, 
the court should not be restricted to a review of questions of law 
with conclusive effect given to findings of fact based on adequate 
evidence, but should give a review as broad as that familiarly 


Rev. 148 (1915). The same view has sometimes been taken in the United States, 
though the courts tend to talk of constitutional right — possibly as the line of least 
resistance. See Colyer v. Skeffington, 265 Fed. 17, 47 (1920); Garfield v. Goldsby, 211 
U. S. 249, 262 (1908). In Chin Yow »v. United States, 208 U. S. 8 (1908), and cases 
following it, holding that the claim of an unfair hearing before the immigration au- 
thorities presented a matter for judicial review, it is not entirely clear on which theory 
the court grounds its decision. In the case of American School of Magnetic Healing 
v. McAnnulty, 187 U.S. 94 (1902), the review seems to have been on the theory of 
statutory jurisdiction. The cases are apt to be unsatisfactory. For example, there 
may be a discussion of whether certain administrative action was reasonable and it 
may not be clear whether that word means: (1) reasonable in procedure or substance 
or both, (2) reasonable as regards statutory jurisdiction, (3) reasonable as raising a 
federal question under the United States Constitution, (4) reasonable as showing a 
correct application of law. 

26 There is a real distinction between these two positions. On view M, the whole 
result is looked at, conceived of as a law, and the question is whether that result is 
confiscatory. On view A, the result is not looked at as a whole, but is split up into 
findings of law and findings of fact. Whether the result as a whole is confiscatory is 
not one of the questions of law. The most crucial part of the decision, so far as the 
result goes, may be findings of fact, and the only question of law in regard to them 
is whether they were based on adequate evidence. Indeed it seems a misnomer to 
speak of confiscation in this case. The only question is of the correctness of the de- 
cision on law and fact. Even if due process is construed to limit the substance of 
an administrative application of law (see the discussion above as to whether due 
process limits the substance of a judicial application of law), it still seems that there 
is no question as to whether the result as a whole was confiscatory. The question 
is still of the correctness of the decision on law and fact, but a federal question 
could be raised by challenging the correctness of the decision. 
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given in passing on the constitutionality of a legislative act.?’ 
This, it is believed, is the basis for the holding in the Ohio Valley 
case. The court there tended to take view M. It held that the 
courts must have “power to determine the question of confisca- 
tion according to their own independent judgment when the action 
of the commission comes to be considered on appeal.” It is sub- 
mitted, however, that the language of that case had reference to 
the determination of whether an order, legislative in substance, was 
confiscatory, and should not be considered to have any reference 
to the different situation where the court is reviewing a quasi- 
judicial order and determining whether the law was correctly ap- 
plied. It is believed that the Ohio Valley case does not stand for 
any doctrine that in such a case the reviewing court, besides giv- 
ing the customary review of questions of law, must enter upon an in- 
dependent determination of the facts found by the administrative. 
It will be observed that the basis for the constitutional right to 
judicial review?” would be different according to views A and M. 
On view A the basis of the right would be that before the questions 


of law incident to an application of law could finally be disposed — 


of, they must come before a court as the ultimate arbiter of ques- 
tions of law; that as a matter of procedure, due process required that 
a state accord judicial review. On view M the basis of the right 


27 On view M it seems really out of place to talk of any separation of processes into 
findings of fact and findings of law. (See the discussion above in regard to the review 
of a legislativesact.) Whether a law-making body acted within its jurisdiction is a 
question of law decided by the court in the process of finding the law. On view M, 
therefore, any appeal would really be analogous to the bill in equity to enjoin enforce- 
ment of a statute on the ground of unconstitutionality. In Bacon v. Rutland, 232 
U. S. 134, 138 (1914), the court said: “It is apparent on the face of these sections that 
they do not attempt to confer legislative powers upon the court. They only provide 
an alternative and more expeditious way of doing what might be done by a bill in 
equity.” A review of questions of law is, then, really sufficient to determine whether 
the rate was confiscatory. But when it is said “a review of questions of law with con- 
clusive effect given to findings of fact based on adequate evidence,” or words to that 
effect, the context shows that reference is made to what would be the questions of law 
were administrative rate regulation regarded as an application of law, and it is submitted 
that a review of those questions would not be sufficient to determine whether the 
rate was confiscatory. As stated above, when administrative rate regulation is re- 
garded as an application of law, whether the rate as a whole is confiscatory is not 
one of the question of law. 

278 See opening sentence of article. 

8 See quotation below from the majority opinion in Chicago, etc. Ry. Co. v. 
Minnesota. 
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woald be that, as in the case of a legislative act alleged to be op- 
pressive, a party would have by Article III a constitutional right 
to raise the issue of confiscation.” 

The authorities have vacillated between these two positions, 
frequently with none too clear a differentiation between them. The 
split extends back to the leading case on the subject (Chicago, etc. 
Ry. Co. v. Minnesota) ,®° in which the majority tended to take posi- 
tion A, while Mr. Justice Miller, in his concurring opinion, tended 
to take position M. 

Mr. Justice Blatchford, speaking for the majority, said: *! 


“Tf the company is deprived of the power of charging reasonable 
rates for the use of its property, and such deprivation takes place in the 
absence of an investigation by judicial machinery, it is deprived from 
the lawful use of its property . . . without due process of law.” 


Mr. Justice Miller in his concurring opinion said: * 


“Neither the legislature nor such commission acting under the au- 
thority of the legislature, can establish . . . a tariff . . . which is so 
unreasonable as to practically destroy the value of property of persons 
engaged in the carrying business on the one hand, nor so exorbitant and 
extravagant as to be in utter disregard of the rights of the public for the 
use of such transportation on the other. 

“Tn either of these classes of cases there is an ultimate remedy . . ., 
in the courts, for relief against such oppressive legislation, and especially 
in the courts of the United States, where the tariff of rates established 
either by the legislature or by the commission is such as,to deprive a 
party of his property without due process of law.” 


On the one view it is a failure in due process as a limitation on 
procedure not to have some court action; on the other it is a fail- 
ure in due process as a limitation on substance if the ruling is op- 
pressive. The manner in which Mr. Justice Miller assimilates the 
cases of administrative and legislative rate making seems especially 


significant. 


29 In Louisville & Nashville R. R. Co. v. Garrett, 231 U. S. 298 (1913), it was held 
that the due-process requirement of review was completely satisfied in the absence of 
statutory provisions as to review, since the aggrieved party could avail himself of a 
suit in equity to enjoin enforcement of the order on the ground of unconstitutionality. 

30 134 U. S. 418 (1890). 

1 Tbid., 458. 

Tbid., 459. 
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Since this case the split has remained discernible. The line of 
cases represented by People v. McCall ®* standing for the doctrine 
that judicial review of questions of law, with conclusive effect 
given to findings of fact based on adequate evidence, is sufficient, 
seems really to follow view A. The line of cases now to be ex- 
amined, holding that the reviewing court must consider whether 
the regulation was confiscatory, clearly show the influence of Mr. 

_Justice Miller’s reasoning, and tend to take position M. é 

In Reagan v. Farmers’ Loan and Trust Co.“ the court, following 
Mr. Justice Miller, assimilated the cases of legislative and ad- 
ministrative rate making, saying: 


“There can be no doubt of their [the courts’] power and duty to 
inquire whether a body of rates prescribed by a legislature or a com- 
mission is unjust and unreasonable.” 


In Smyth v. Ames*® the court again assimilated the cases of legis- 
lative and of administrative rate making, saying: 


“A state enactment, or regulations made under the authority of a 
state enactment, establishing rates for the transportation of persons or 
property by railroad that will not admit of the carrier earning such com- 
pensation as under all the circumstances is just to it and to the public, 
would deprive such carrier of its property without due process of law.” 


In Louisville & Nashville R. R. Co. v. Garrett ® the court said: 


“The appropriate questions for the courts would be whether the Com- 
mission acted within the authority duly conferred by the legislature, and 
also, so far as the amount of compensation permitted by the prescribed 
rates is concerned, whether the Commission went beyond the domain 
of the State’s legislative power and violated the constitutional rights of 
property by imposing confiscatory requirements.” 


But there has been jn the cases no sharp distinction between 
views A and M. Even in the cases cited above as tending toward 
view A, there is language sounding as though the court would 
consider whether the rate itself was confiscatory. The suggestion 
seems to be that that question can be decided by giving a review 


33 See footnote 3, supra. 

* 154 U. S. 362, 397 (1894). 
% 169 U.S. 466, 526 (1898). 
36 231 U.S. 298, 313 (1913). 


876 HARVARD LAW REVIEW 


of questions of law with conclusive effect given to findings of fact 
based on adequate evidence. But surely this view is not sound 
and is repudiated by the Ohio Valley case. Does it not result 
from insufficient differentiation of judicial and legislative action 
and of the kind of review properly applicable to each? 

It will also be observed that the question before the Supreme 
Court would be different according to views A and M. Whereas 
on view A the question before the Supreme Court is merely whether 
the state granted sufficient judicial review, on view M it is hard 
to see how the Supreme Court can avoid ultimately being faced 
with the difficult question whether the rate was confiscatory.*” 
This perhaps seems undesirable, and might furnish a reason either 
for adopting view A, or for construing the due-process clause as 
not limiting the substance of administrative action.** 

Having examined the authorities, it remains to discuss on prin- 
ciple views A and M. 

In attempting to approach this matter on principle, one is met 
at the start with the difficulty that the distinction between the 
making and the application of law is frequently at bottom one of 
theory only. The theory that courts in deciding cases, even where 
it is necessary to lay down a new rule of law, are merely applying 
law, rests upon the fiction of the all-inclusiveness of law, containing 
in itself material for the solution of every possible legal question.*® 
Why then, it may be asked, predicate differences upon mere theo- 
retical abstraction? The answer is that in our system of gov- 
ernment, with its separation of powers, we are committed to 
somewhat theoretical distinctions. There is a theory as to the ju- 
dicial function, that is an application of law. If so, the nature of 
the judicial review in any case must depend upon the theoretical 
nature of the action being reviewed. This was worked out in the 
discussion of the sort of review applicable to court and legislative 
action. 


Is administrative rate regulation judicial or legislative in nature? 


87 The disposition made by the Supreme Court of the Ohio Valley case is somewhat 
puzzling. The court held that the commission order would be invalid unless the state 
would give an adequate review. 

88 As discussed in footnote 25. 

59 See Roscoe Pound, “Courts and Legislation,” 7 Am. Por. Sea. REv. 361, 365 
(1913). 
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It is easy to classify other forms of administrative regulation. 
Reparation suits, suits for damages based on the claim that past 
rates were excessive, are rather of a judicial nature; *° general rules 
for the future, such as prescription of uniform accounts, are rather 
of a legislative nature." But in the case of administrative rate 
regulation, classification is more difficult. It becomes necessary 
to examine the rate-regulating function. 

Formerly there was little rate regulation as such, but a carrier 
was liable for the breach of its common-law duty to render reason- 
able service at reasonable rates. A shipper could sue the carrier, 
claiming a past rate unreasonable, and, if so found, could recover 
judgment for the excess.” The question of reasonableness then 
came up as a purely judicial question. Later, commissions were * 
established to handle these technical questions.“ Meanwhile it 
became common: practice for legislatures to fix rates.“ In 1906 
the Interstate Commerce Commission was empowered to do so.” 
Now if the commission found an existing rate unreasonable it 
could fix a reasonable rate. Such is administrative rate regulation 
at present. Although damages for past breaches are still given, 
the point of emphasis has shifted. The important question before 
the commission is no longer whether a ‘past rate was reasonable, 
but is, what is a reasonable rate? 

The determination of what is a reasonable rate seems to partake 


40 In I. C. C. v. Cincinnati Ry. Co., 167 U. S. 479, 499 (1897), the court said: “To 
inquire whether rates which have been charged and collected are reasonable . . . is 
a judicial act.” 

4 J. C. C. v. Goodrich Transit Co., 224 U.S. 194 (1912), holds the provision em- 
powering the commission to prescribe uniform amounts not an unconstitutional delega- 
tion of legislative power. - 

# Ashmole v. Wainwright, 2 Q. B. 837 (1842); Cowden v. Pacific Coast S. S. Co., 
94 Cal. 470, 29 Pac. 873 (1892); Heiserman v. Burlington, etc. Ry. Co., 63 Iowa, 732, 
18 N. W. 903 (1884); Peters v. Scioto Co., 42 Ohio St. 275 (1884). See Moore, Car- 
RIERS, 2 ed., p. 165. 

4 The Interstate,Commerce Act (24 Stat. at L. 379 (1887) enacted the common 
law that charges must be just and reasonable (§ 1), and provided for complaint to the 
commission of violations of the Act (§ 13), and for award of damages by the commis- 
sion, (§-16 as amended by 34 Stat aT L.. 584 (1906)), which, however, could be en- 
forced only by a court (ibid.). Claims for reparation for past excessive rates might 
now be heard before the commission. Trier v. Chicago, etc. Ry. Co., 30 I. C. C. 352 
(1914); Coomes v. Chicago, etc. Ry. Co., 13 I. C. C. 192 (1908). 

™ Chicago, etc. Ry. Co. v. Iowa, 94 U. S. 155 (1876); Peik v. Chicago, etc. Ry. Co., 
94 U.S. 164 (1876). 

45 Section 15 as amended by the Hepburn Act of 1906, 34 Start. at L. 584. 
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of some of the characteristics both of judicial and of legislative 
action. It is a special rule for a particular case rather than one of 
general application. Investigations are, of course, common before 
legislation, but the investigation entered into by a commission be- 
fore the determination of what is a reasonable rate, is of a rather 
judicial nature. Administrative rate regulation is said to be a 
laying down of a rule for the future, and as such legislative; 
yet in many ways it resembles more a mandatory injunction than 
a legislative act. But certainly before commissions were given the 
rate-regulating power, courts had not ventured into that field; 
what rate regulation there was had been done by special act of the 
legislature. To this extent the holding that administrative rate 
regulation is quasi-legislative rather than quasi-judicial is indis- 
putable. From the historical point of view, rate regulation is 
legislative in character. But the question as to its nature is of 
practical importance mainly in determining what shall be the 
theory of review and of the application of the due-process clause, 
and as regards those two questions it is submitted that the sig- 
nificant distinction is between a special rule of particular appli- 
cation and a general rule. On such a functional differentiation 
rate regulation should be classed as judicial in character. 

The purpose of the paper is not, however, to pick one or another 
theory as to the nature of administrative rate regulation, but to 
point out that, as a result of our system of the separation of powers, 
as a result of the accepted construction of the due-process clause, 
there will be a difference in the nature of judicial review prop- 
erly applicable to administrative rate regulation, depending on the 
view taken as to its nature. More specifically, there will be a 
difference as to the question before the courts on review, the ex- 
tent of review necessary to determine that question, the basis for 
the constitutional right to review, and the nature of the question 
before the Supreme Court when the claim is made that a person 
has been deprived of his constitutional right to review. It is sub- 
mitted that the problem regarding judicial review of administra- 
tive rate regulation should be determined according to the accepted 


46 In Prentis v. Atlantic Coast Line, 211 U. S. 210, 226 (1908), the court said: 
“The establishment of a rate is the making of a rule for the future, and therefore is an 
act legislative not judicial in kind.” See I. C. C. v. Cincinnati, etc. Ry. Co., 167 U. S. 
479, 499 (1897) acc.; R. R. v. Willcox, 194 N. Y. 383, 87 N. E. 517 (1909), contra. 
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principles of review as seen in the review of judicial decisions and 
of legislative acts, and that there should be no haphazard mingling 
of the principles seen in those two cases. For purposes of review 
there must be a clear differentiation of the judicial and legislative 
functions and of the sort of review properly applicable to each. 


Laurence Curtis, 2d. 
Boston, Mass. 
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STRIKES AND Boycotts. — Labor’s two great weapons in industrial 
competition are the strike and the boycott. In the last thirty years, 
the use of these weapons has given rise to so great a mass of litigation! 
that there is a growing recognition of the necessity of formulating a 
definite and convincing rationale on which cases can be decided.? It is 
often affirmed that thus far the courts have failed to meet the test 
adequately; * and it is undoubtedly true that the law of labor-disputes 
furnishes glaring examples of the use of misleading catch-phrases and of 
frequent discrepancy between legal precedent and economic fact. The 


1 The following are various compilations of cases: Francis B. SayRE, SYLLABUS 
for a course in Labor Law (delivered at Harvard Law School, 1920-1921); CARSON, 
INTERNAL LAW OF TRADE UNIONS; GROAT, ATTITUDE OF AMERICAN CouRTS IN LABOR 
Cases, 3-6; LAmDLER, Boycotts AND THE LABOR STRUGGLE, appendix. For a col- 
lection of every known labor case in this country prior to 1842, less than forty in all, 
see A DocuMENTARY History OF AMERICAN INDUSTRIAL SocrETy. For English cases 
prior to 1906, see REPORT OF THE RoyAL CoMmMISSION ON TRADE DISPUTES AND 
‘TRADE COMBINATIONS, 95 ef seq. 

2 It is not within the scope of this note to discuss the expediency of injunctive 
relief; and equitable and legal remedies will be treated as on a parity. There has been 
so much criticism of the use of injunctions in labor disputes. See Charles C. Allen, “In- 
junction and Organized Labor,” 28 Am. L. REv. 828; I. B. Rosenblum, “The Use 
of Injunctions in Labor Disputes,” 4 St. Louis L. Rev. 18, 78. It has never been used 
so much in England as in the United States. See Smney & Beatrice WEBB, THE 
History oF TRADE UNIONISM, Rev. ed. 1920, 599. A Massachusetts statute abolish- 
ing the use of injunctions in labor disputes was held unconstitutional. Bogni v. Perotti, 
a. Mass. 152, 112 N. E. 853 (1916). For a criticism of this case see 30 Harv. L. 

EV. 75. 

® See Wm. D. Lewis, “Modern American Cases Arising out of Trade and Labor 

Disputes,” 44 Am. L. REG. (N. S.) 465, 491-492. See also A. V. Dicey, “Combination 
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indisputable need for further clarification gives vital interest to the 
question. 

A strike has been defined‘ as “a simultaneous cessation of work on 
the part of workmen.” Strikes are called for a variety of objects, and 
it is with the legality of these objects that the law is concerned.’ As a 
whole, these objects fall into two general classes, though any classifica- 
tion is purely suggestive: (1) Strikes for immediate needs, like higher 
wages, shorter hours, better working conditions, etc. (2) Strikes for the 
strengthening of the unions — which include strikes to secure recognition 
of unions, strikes to secure re-employment of discharged fellow-work- 
men or the discharge of non-union workmen, strikes for the closed shop 
or the enforcement of closed shop agreements, strikes to enforce pay- 
ment of fines imposed by the unions on employers or workmen, and so- 
called sympathetic strikes. First of all, what have the authorities to 
say as to the legality of each of these types? 

(1) The simplest form, the strike for higher wages, shorter hours, or 
better working conditions, is everywhere recognized as legal. The 
Massachusetts cases, chaotic on other points, are at least clear here. 
A rarer form is the strike to enforce the employment of a larger number 
of men than the employer desires — e. g. an organist in a theater refuses 
to work unless an orchestra of five is employed, as union rules demand. 
Massachusetts 7 holds this illegal, while the Minnesota court ° takes the 


Laws and Public Opinion,” 17 Harv. L. REv. 511, 532: “The confusion reaches much 
deeper than a mere opposition between the beliefs of different classes. Let each man 
. . . look within. He will find that inconsistent social theories are battling in his own 
mind for victory . . . If then the law be confused, it all the more accurately reflects 
the spirit of the time.” 

4 See Farrer v. Close, L. R. 4 Q. B. D. 602, 612 (1863), per Hannen, J. 

5 Though there has been much authority to the contrary, and though it is not 
possible to state it as absolute truth, it seems to be the better rule that what one man 
may do lawfully a combination of men may do lawfully. It would seem curious that a 
sort of legal “‘legerdemain” should create illegality out of legality merely on account of 
the number of the actors. See Lindsay & Co., Ltd. v. Montana Fed. of Labor, 37 Mont. 
264, 273, 96 Pac. 127, 130 (1908). See also Jeremiah Smith, “Crucial Issues in Labor 
Litigation,” 20 Hary. L. REv. 345, 351. See contra, Allis Chalmers Co. v. Iron Moulders 
Union, 150 Fed. 155, 176 (1906); State v. Dalton, 134 Mo. App. 517, 537, 114 S. W. 
1132, 1139 (1908). Now the settled definition of a conspiracy is a “combination of 
two or more persons to accomplish some criminal or unlawful purpose, or to accom- 
plish some purpose not in itself criminal or unlawful, by criminal or unlawful means.” 
Commonwealth v. Hunt, 4 Metc. (Mass.) 111, 123 (1842). Thus, as quitting work is 
lawful even though by combination, we come eventually to the proper consideration 
in the strike cases; 7. ¢., not loose talk about unlawful conspiracy and coercive com- 
binations, but the legality of the purpose for which the strike is called. For a list and 
discussion of early English statutes which have had a bad effect in keeping the un- 
supportable view of conspiracy alive, see National Protective Ass’n of Steam Fitters 
v. Cumming, 170 N. Y. 315, 332, 63 N. E. 369, 373 (1902). 

6 Karges Furniture Co. ». Amalgamated Woodworkers Union No 131, 165 Ind. 
421, 75 N. E. 877 (1905); Pickett ». Walsh, 192 Mass, 572, 78 N. E. 753 (1906); Cohn 
& Roth Electric Co. v. Bricklayers Union, 92 Conn. 161, ror Atl. 659 (1917). 

7 Haverhill Strand Theatre v. Gillen, 229 Mass. 413, 118 N. E. 671 (1918). The 
court argues that similarly all carpenters could refuse to work on buildings unless 
they were ten stories high. The simile presents action that seems perfectly legal. 
It would not be doubted that capital could refuse to invest itself on similar conditions. 
Fen case clearly illustrates a situation that should be left entirely to control by economic 

orces. 
( 8 german Co. v. Minneapolis Musicians, 118 Minn. 410, 136 N. W. 1092 
1912). 
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opposite view. (2) The strike as part of the campaign for the unioniza- 

on of industry is but a step removed from the strike for higher wages 
or shorter hours; yet here the decisions are contradictory. New York ° 
allows the strike to secure recognition of the union, to force discharge 
of non-union men, or to effect a closed shop; Massachusetts }° adopts 
the contrary view, and each state is followed by a number of other juris- 
dictions. The strike to enforce payment of fines imposed on employers 
or union-members because of the breach of some union rule seems uni- 
formly to be held illegal." The sympathetic strike, so-called, has also 
been uniformly condemned in dicta from other decisions.” Strikes are 
admittedly illegal which involve defamation, fraud, actual physical 
violence, threats of physical violence, or inducement of breach of con- 
tract; and these are dismissed from further consideration.“ 


* Nat’l Protective Ass’n v. Cumming, supra; Kemp ». Division No. 241, 255 Il. 
213, 909 N. E. 389 (1912); Gray v. Bldg. Trades Council, 91 Minn. 171, 97 N. W. 663 
(1903). The English law prior to 1906 was in confusion. Allen v. Flood, [1898] 
A. C. 1; Quinn v. Leatham, [1901] A. C. 495. See REPORT OF THE ROYAL COMMISSION 
ON TRADE DISPUTES AND TRADE COMBINATIONS, 24-30. But such strikes were ren- 
dered legal by 6 Epw. VII, c.47 (TRADE Disputes Act, 1906). Cf., however, Valentine 
v. Hyde, [1919] 2 Ch. 129. The strike to enforce an agreement for a closed shop should 
stand on the same footing. An early case in New York held such an agreement illegal 
when made between an employers’ association and a union. Curran v. Galen, 152 
N. Y. 33, 46 N. E. 297 (1897). Between an employer and a union such an agreement — 
has been upheld. Jacobs v. Cohen, 183 N. Y. 207, 76 N. E. 5 (1905); Kissam v. United 
States Printing Co., 199 N. Y. 76, 92 N. E..214 (1910);. Nat’l Fireproofing Co. 2. 
Mason Builders Ass’n, 169 Fed. 259 (1909). 

10 Plant v. Woods, 176 Mass. 492, 57 N. E. 1o11 (1900); State v. Dyer, 67 Vt. 690, 
32 Atl. 814 (1895); Ruddy v. United Ass’n of Plumbers, 79 N. J. L. 467, 75 Atl. 742 
(1910); Bausbach ». Reiff, 237 Pa. 482, 85 Atl. 762 (1912); Connors v. Connolly, 86 
Conn. 641, 86 Atl. 600 (1913). An early case decided by. Shaw, C. J., seems to have 
held exactly the opposite of Plant v. Woods, supra. Commonwealth v. Hunt, supra. 
See comment by Holmes, J., dissenting in Vegelahn v. Guntner, 167 Mass. 92, 109, 
44 N. E. 1077, 1082 (1896). Cf. however Minasian v. Osborne, 210 Mass. 250, 96 
N. E. 1036 (1911) (strike to force discharge of employee’s helper on ground there was 
not enough work to go around held legal). A recent case, however, enjoined a strike 
called to make the employer re-employ a discharged employee. Mechanics’ Foundry 
& Machine Co. v. Lynch, 128 N. E. 877 (1920). For the facts of this case, see RECENT 
CASES, page 891, infra. A union shop agreement has been held illegal. Berry v. Dono- 
van, 188 Mass. 353, 74 N. E. 603 (1905). But agreements to give preference in hiring 
to union men have been upheld. Hoban v. Dempsey, 217 Mass. 166, 104 N. E. 717 
(1914); Shinsky v. O’Neil, 232 Mass. 99, 121 N. E. 790 (1919). 

11 Fines on members. Brennan v. United Hatters of No. America, 73 N. J. L. 720, 
65 Atl. 165 (1906). Cf. Conway v. Wade, [1909] A. C. 506 (giving effect to TRADE 
Disputes Act 1906 but upholding a finding by the jury that no trade dispute was 
involved). Fines on employers. Carew v. Rutherford, 106 Mass. 1 (1870); March v. 
Bricklayers Union, 79 Conn. 7, 63 Atl. 291 (1906); State v. Dalton, 134 Mo. App. 
517, 114 S. W. 1132 (1908). , 

2 See Reynolds v. Davis, 198 Mass. 294, 300, 84 N. E. 457, 459 (1908); Duplex 
Printing Press Co. v. Deering, 41 Sup. Ct. 172, 178 (1921). See also Strmson, HANpD- 
BOOK TO THE LABOR LAW OF THE UNITED STATES, 222. 

8 6 Epw. VII, c. 47, § 3, abolishes even this exception in trade disputes. See also 
Cooke, THE Law or ComBINATIONS, etc., 2 ed., § 27. 

14 Intentional Aggression. This might be listed as another exception to the rule that 
allfstrikes are legal. The authorities for the most part seem to follow the view laid 
down by Lord Lindley in Quinn v. Leatham, 533, supra, that “an act otherwise law- 
ful although harmful does not become actionable by being done maliciously in the 
sense of proceeding from a bad motive and with intent to annoy or harm another.” 
It is possible, however, on the ground of the social interest in the general security, to 
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This, then, is the state of the authorities.'® It is next necessary to 
consider what is or should be the method of approach to these cases. 
The prevalent view is that the affirmative action of the strikers is prima 
facie actionable, and therefore requires justification if the strike is to be 
held legal.'® The legal standard by which justification is found to be 
sufficient or insufficient is virtually “public policy.” The phrase dis- 
closes at once the source of confusion, and the occasion of the charges 
of judicial bias in labor cases. It inevitably increases the chance for 
decisions on first impressions, decisions that reflect merely the fluctuat- 
ing and perhaps inadequately informed economic views of judges at a 
given time or place.!” 

In recent years, there has been a growing attempt among juristic 
writers to subject “public policy” to analysis and explanation — to 
attempt to find objective criteria by which it may be tested, and to 
eliminate, as far as possible, the courts’ internal and subjective impres- 
sions which make it uncertain in application.!* There is clear progress 
in this, even though it is impossible to arrive at any standard having 
quite the exactness of a rule of property law. This newer method seeks 
to ascertain the interests involved in any given situation, and to base 
its decision on a balancing of those interests. Certain interests are in- 
disputable. Others are perhaps doubtful and need to be explained by 
their relation to these non-controversial interests. In cases concerning 


make a strong argument the other way. See James B. Ames, “How Far an Act May 
be a Tort Because of the Wrongful Motive of the Actor,” 18 Harv. L. REv. 411; . 
GROAT, ATTITUDE OF AMERICAN Courts IN LABOR CASES, 221; PoUND, OUTLINES OF 
LECTURES ON JURISPRUDENCE, 3 ed., 43. But even though the latter rule is adopted, 
it needs careful application and is usually not relevant in cases arising out of trade 


disputes. See Ames, supra, 418, note. 

18 Where a strike is called for both a legal and an illegal purpose, a question arises 
as to the legality of the whole strike. See Willcutt & Sons Co. v. Driscoll, 200 Mass. 
110, 85 N. E. 897 (1908). The most recent statement, a dictum, holds suck a strike 
illegal. See Baush Machine Tool Co. »v. Hill, 231 Mass. 30, 36, 120 N. E. 188. 188 
(1918). Cf. Groat, ATTITUDE OF AMERICAN Courts IN LABor CASES, 251 et seq. 

16 See Vegelahn v. Guntner, supra, dissenting opinion by Holmes, J.; Plant ». Woods, 
aon Jeremiah Smith, “Crucial Issues in Labor Litigation,” 20 Harv. L. Rev. 253, 
262. 

17 See O. W. Holmes, Jr., “Privilege, Malice, and Intent,” 8 Harv. L. Rev. 1, 8. 
See also FinAL REPORT OF THE COMMISSION ON INDUSTRIAL RELATIONS, 90 (reprinted 
from SENATE Doc. No. 415, 64th Congress). Single words have been some of the 
worst offenders in building up theories in labor law. “Threats.” But a “threat” is 
only notice of one’s intention to do something. See Jeremiah Smith, supra, 20 Harv. 
L. REv. 253, 273. A “threat” to do something legal is therefore legal. “Coercion” or 
“Compulsion.” These words are altogether nebulous. See criticism of their use by 
Shaw, C. J., in Commonwealth v. Hunt, supra, 132. A recent article on the subject 
of labor law rashly uses “coercion” as if it had an accepted meaning. 30 YALE L. J. 
407. “Extortion” (in the case of levying and collection of fines). The simple answer 
is that “extortion” only occurs when a threat to do soniething illegal is present. 
“Malice.” See James B. Ames, “How Far an Act May bea Tort Because of the Wrong-. 
ful Motive of the Actor,” 18 Harv. L. REv. 411, 422: note: “If so ‘slippery’ a word 
were eliminated from legal argumer.ts and opinions, only good would result.” 

18 See Jeremiah Smith, supra, 20 Hakv. L. REV. 345, 361; O. W. Holmes, Jr., supra, 
8 Harv. L. Rev. 1, 3; Roscoe Pound, “Interests of Personality,” 28 Harv. L. REv. 
343, 344; Note on “Boycotts on Materials,” 31 Harv. L. Rev. 482. See also Pounn, 
OUTLINES OF LECTURES ON JURISPRUDENCE, 3 ed., 79-90. For an early recognition of 
the presence of social interests in economic controversies, see opinion by Shaw, C. J., 
in Commonwealth v. Hunt, supra. 
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strikes, the social interest in peace or general security and the social 
interest in economic progress are at once important. . If the evident 
interest of society in industrial peace and unimpeded production were 
the sole consideration, all strikes might be held illegal. Over against 
this, however, is the social interest in economic progress. Whatever 
might be the considerations under another economic order, our law has 
always recognized the social interest in freedom of competition, and has 
frequently said that competition with all its cruelties is worth all that 
it costs.!® Incidental to the social interest in economic progress is also 
the social interest in the strengthening of labor combinations, because 
conditions which pit a single employee against an aggregation of capital 
are not conditions of free competition. To-day few would deny the social 
interest in the existence of labor-unions, or question the interest in effect- 
ing through them a more evenly balanced system of bargaining between 
employer and employee. If, then, these vital interests are to be satisfied, 
the unions must have some effective means wherewith to back up the 
demands essential to their functioning. 

There are also individual interests of substance involved. The employer 
has an interest in freedom of contract, in carrying on his business as he 
pleases without dictation, in “hiring and firing” whom he pleases.”” But 
to offset this, there is also the employee’s interest in freedom of contract, 
in selling his labor to whom, and under what conditions, he pleases, in 
working with whom he pleases. No list of the interests involved can be ex- 
haustive. Unfortunately, moreover, a balance between these interests 
cannot be struck with mathematical precision. But it seems that though 
the individual interests cancel each other, the social interest in industrial 
peace and a maximum of production is outweighed by the social interest 
in economic progress through the maintenance of free competition and 
the strengthening of labor combinations. In the balance, then, the in- 
terests on the side of the strikers prevail. The best principle to adopt 
or to enact into legislation is that of California,” and of England since 
the Trade Disputes Act of 1906,” that all strikes which do not involve 
the admitted exceptions of defamation, fraud, physical violence, threats 
of physical violence, or inducement of breach of contract,”’ are legal.” 


19 See Mogul Steamship Co., Ltd. ». McGregor, Gow & Co., 23 Q. B. D. 598 (1889), 
[1892] A. C. 25; Nat’l Protective Ass’n v. Cumming, supra, 330. 

2° Of course where non-union men, against whom the unions proceed, are concerned, 
their individual interests of a similar nature are also to be thrown into the scales. 

*1 See Parkinson Co. v. Bldg. Trades Council of Santa Clara County, 154 Cal. 581, 98 
Pac. 1027 (1908). 

2 6 Epw. VII, c. 47. 

% Cf. note 13, supra. 

*4 Lockouts present converse situations to strikes and are to be appraised by the 
same standards. If a given strike is legal, a lockout to resist that strike is legal. Le- 
febvre v. Knott, 32 Quebec Sup. Ct. 441, 13 Can. Cr. Cas. 223 (1907). Cf. Cote v. 
Murphy, 159 Pa 420, 28 Atl. 190 (1894). Strikes for political purposes undoubtedly 
infringe so far on the state’s regular. governmental processes that they must be con- 
sidered illegal. See REPoRT OF THE ROYAL CoMMISSION ON TRADE DisPUTES AND 
TRADE CoMBINATIONS, 23. For a discussion of these strikes, see WEBBS, HISTORY 
oF TRADE UnronisM, Rev. ed. 1920, 669 et seg. The recent dissolution of the Con- 
féderation Générale du Travail by a minor French court was based on the ground of 
wrongful political action by the C. G. T. in the general railway strike of May, 1920, for 
nationalization of the railways. See New York Times, Jan. 14, 1921. 
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Boycott cases present the same problems and are subject to the same 
methods of solution as strike cases. Judges and writers define primary 
and secondary boycotts in such widely divergent ways ** that it is better 
to deal with concrete situations than with an abstract classification. 
An organization may, acting as a body of consumers, refuse to buy of 
the plaintiff. This situation is so common and so naturally a concom- 
itant of the competitive system in industry that courts assume it to be 
legal and usually do not even term it a boycott at all. It is rarely used 
by labor. Another situation arises when the defendants bring third 
parties, like wholesalers, or consumers, or employers, into the dispute 
and try to induce or persuade them not to deal with the plaintiff. This 
is déne in various ways, — by threats of strikes or loss of business, or 
merely by publication of the “Unfair List,” which asks friends of the 
boycotters not to deal with the proscribed employers. Practically all 
jurisdictions?’ hold such kinds of action illegal,?* with the exception of 
Montana, which allows a boycott by publication of the “ Unfair List,” *° 
and of California, which allows all boycotts.*° In the Danbury Hatters 
case #4 and the Bucks Stove case,” the Supreme Court of the United 
States held that the publication of an “Unfair List” in interstate com- 
merce was illegal under the Sherman Act. 

Finally, there is the so-called “boycott on materials,” * now made 
famous by the Duplex case,** where, in order to bring pressure on the 


25 See, for example, Lindsay & Co., Ltd. v. Montana Fed. of Labor, supra, 272; Gray 
v. Bldg. Trades Council, supra; 30 Harv. L. REv. 632; LAIDLER, BoyCOTTS AND THE 
LABOR STRUGGLE, 64; WOLMAN, THE Boycott IN AMERICAN TRADE UNIONS, 14. For 
the origin of the term “boycott,” see LAIDLER, supra, 23-27. If is often difficult, 
especially in cases involving strikes to force the discharge of fellow-workmen, to 
draw any black line between strikes and boycotts. See Wm. D. Lewis, supra, 44 
Am. L. REG. (N. Ss.) 503 et seg. 

26 See LAIDLER, supra, 64. 

27 Any statement about boycotts must be made with a reservation about staté 
statutes concerning Restraint of Trade which may have a bearing on any particular 
case. For these statutes, see Cooke, THE Law or ComBINATIONS, etc., 2 ed., § 204 


et seq. 

28 Wilson v. Hey, 232 Ill. 389, 83 N. E. 928 (1908); Beck v. Ry. Teamsters Union, 
118 Mich. 497, 77 N. W. 13 (1808); Gray v. Bldg. Trades Council, supra; Barr ». 
Essex }Trades Council, 53 N. J. E. ror, 30 Atl. 881 (1894); Booth »v. Burgess, 65 
ho ‘ (N. J.) (1906); Auburn Draying Co. v. Wardell, 227 N. Y. 1, 124 N. E. 97 

1919). 

29 Lindsay & Co. v. Montana Fed. of Labor, supra. Accord, Heitkamper »v. Hoff- 
man, 99 N. Y. Misc. 543, 164 N. Y. Supp. 533 (1917); Sinsheimer v. United Garment 
Workers, 77 Hun, 215, 28 N. Y. Supp. 321 (1894) (semble); Marx & Haas Jeans Cloth- 
ing Co. v. Watson, 168 Mo. 133, 67 S. W. 391 (1902) (semble). See also Iverson ». 
Dilno, 44 Mont. 270, 119 Pac. 719 (1911); Empire Theater Co. v. Cloke, 53 Mont. 183, 
163 Pac.f107 (1917). 

30 See Parkinson Co. v. Bldg. Trades Council of Santa Clara County, supra. 

31 Lawlor v. Loewe, 235 U. S. 522 (1915). See also Loewe v. Lawlor, 208 U. S. 
274 (1908). 

Gompers v. Bucks Stove & Range Co., 221 U. S. 418 (1911). 

3 See 31 Harv. L. REv. 482. 

* Duplex Printing Press Co. v. Deering, 41 Sup Ct. 172 (1921). For the facts of 
this case see RECENT CasEs, page 891, infra. Pitney, J., wrote the majority opinion, 
which was concurred in by White, C. J., and McKenna, Day, Van Devanter, McRey- 
nolds, JJ. Brandeis, J., wrote the dissenting opinion, which was concurred in by 
Holmes, Clarke, JJ. Reports of the case in the lower courts are in 247 Fed. 192; 252 
Fed. 722, 164 C. C. A. 562. 
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plaintiff, workmen refuse to expend labor on materials which their em- 
ployers buy from the plaintiff. The Supreme Court, six to three, held 
this illegal under the Sherman Act,** and decided that the Clayton Act * 
did not render it legal. The importance of the case *’ entitles it to 
detailed attention. There were in this country four manufacturers 
of newspaper printing presses, all in competition. The International 
Association of Machinists, an organization with some 60,000 members, 
sought to have these four manufacturers recognize the union and the 
union standards of work, such as the eight-hour day. Three had done so. 
The Duplex plant in Michigan refused. Two of the other three then 
told the union that the exigencies of competition with the Duplex non- 
union standards would force them to end their agreements with’ the 
union. The union thereupon called a strike in the Duplex plant, and 
sought to have its members in New York City boycott the Duplex 
presses, that is, refuse to install, repair, or do other work on them. The 
legality of this boycott under the Sherman and Clayton Acts was the 
question at issue. 

It seems that the majority opinion to the effect that it was illegal is 
not supportable, because it makes two major errors. (1) It does not 
appreciate the real facts, and had it done so, would, according to its 
own test, have decided the case differently. Mr. Justice Pitney says the 
benefits of § 20 of the Clayton Act are limited to those “who are proxi- 
mately and substantially concerned as parties to an actual dispute re- 
specting the terms or conditions of their own employment, past, present, 
or prospective.” ** When the unionization of the four companies was 
dependent on the unionization of the Duplex plant, and when the result 
of the Duplex plant’s refusal was to jeopardize the union principle under 
which the union members were employed, it seems wrong to say that 
the Machinists in New York had no substantial interest in the dispute.*® 
(2) The opinion is wrong, or at least misleading, in terming this a sec- 
ondary boycott, to be treated according to the same principles (apart 
from the Clayton Act) as the publication of an “Unfair List” in the 
Danbury Hatters case. In New York (and the action in the Duplex 
case was brought in a federal court in that state), where a boycott by an 
“Unfair List” is held illegal, it is nevertheless well settled that refusal 
to work on non-union materials is justifiable. Some other cases are in 


35 26 Stat. aT L. 209. 

86 38 Stat. at L. 730. Section 20 among other things provides that “peacefully per- 
suading any person to work or abstain from working, or Recommending, advising, or 
persuading others by peaceful and lawful means so to do” shall not be prohibited 
by injunction “in any case between an employer and employees, or between employers 
and employees involving or growing out of a dispute concerning terms or conditions 
of employment.” The resolution of the ambiguity in the last clause was in effect 
the issue in the Duplex case. That ambiguity would not have been enacted if the 
legislators had been intelligently forewarned by reading REPORT OF THE ROYAL 
Commission ON TRADE DisPUTES, etc., 15, and 6 Epw. VII, c. 47, § 5 (3). For early 
criticism of the Clayton Act soon after its adoption see “Labor Provisions of the 
preocmee Act,” 30 Harv. L. Rev. 632; Wm. H. Taft, 39 Amer. Bar. Ass’N REPORTS, 
359, 379. 

87 See Francis B. Sayre, “The Clayton Act Construed,”’ THE SuRVEY, Jan. 22, 1921. 
See also comment by counsel, NEw YorK TIMES, Jan. 4, 1921. 

38 4r Sup. Ct. 172, 178. 39 See Brandeis, J., dissenting, p. 184. 

© Bossert v. Dhuy, 221 N. Y. 342, 117 N. E. 582 (1917); Reardon ». Caton, 189 
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accord.“ The courts thus have made a distinction between these two 
types of cases and have refused to consider this situation as involving 
the usual so-called secondary boycott. Consequently the court’s quota- 
tions from Congressional sponsors of the Clayton Act® to the effect 
that it was not intended to legalize secondary boycotts are beside the 
int. 

 siewinn it seems that (subject of course to the exceptions of defama- 
tion, fraud, physical violence, etc., mentioned under strikes) all boycotts 
where third parties are concerned — whether involving threats to do 
legal acts, “Unfair Lists,” or strikes on materials — should be treated 
alike, and held to be legal. The only valid distinction from the strike 
cases is that here the struggle often concerns “neutrals,” * involves in- 
dustrial war to a point one degree removed from the employer-employee 
relation. Is then the social interest in keeping the struggle in close 
limits sufficient to override the social interest in economic progress and 
the strengthening of the unions? For several reasons, the answer should 
be No. First, it is often hard to see that boycotts really do carry the 
industrial struggle further than strikes. Not only are strikes and boy- 
cotts often indistinguishable; but also with society as closely interrelated 
as it is today, it is not unreasonable to say that there are third parties 
affected by strikes almost as directly as are the “conscripted neutrals” 
in boycotts. There is, moreover, much weight (as well as much cause 
for concern in our courts’ reputation for non-partisanship) in the fact 
that in trade disputes between employers, courts have been ready to 
hold that actions analogaus to labor boycotts are legal,“ and thus have 
recognized the compelling importance of the social interest in free com- 
petition, even in struggles not confined strictly to two parties. Finally, 
it seems clear that once the social interest in the organization of unions 
has been recognized they should not be deprived of one of the chief 
methods of making that organization effective, unless that method is 
indisputably harmful.“ 

But in the end, though all strikes and boycotts (subject to the ad- 
mitted exceptions) are recognized as legal, as actions with which the 
courts should not interfere, it must be perceived that such methods are 
only wasteful and primitive makeshifts. Underneath all the legal 


N. Y. App. Div. sor, 178 N. Y. Supp. 713 (1919). See also Buyer »v. Guillan, 63 N. Y. 
L. J. 1625 (Fed.) (1920). 

“| Grant Construction Co. »v. St. Paul Bldg. Trades Council, 136 Minn. 167, 161 
N. W. 520 (1917); State ». Van Pelt, 136 N. C. 633, 49S. E. 177 (1904). Contra, Lohse 
Patent Door Co. v. Fuelle, 215 Mo. 421, 114 S. W. 997 (1908); Purvis v. Local No. 500, 
214 Pa. 348, 63 Atl. 585 (1906); Burnham v. Dowd, 217 Mass. 351, 104 N. E. 841 (1914). 

® 51 Conc. RECORD 9652, 9653, 9658. 

* See Jeremiah Smith, supra, 20 Harv. L. REv. 253, 278. 

“ See Payne v. Western R. R. Co., 13 Lea (Tenn.) 507 (1884); Haywood 2. Tillson, 
75 Me. 225 (1883); Raycroft v. Tayntor, 68 Vt. 219, 35 Atl. 53 (1896) — involving 
threats to discharge employee if he patronized plaintiff. See also United States v. 
United Shoe Machinery Co. of New Jersey, 247 U. S. 32 (1918) — “tying clauses” 
in leases of shoe machinery upheld. Cf. Cote ». Murphy, supra (trade boycott in- 
volving third parties to the dispute held legal); Macauley Bros. v. Tierney, 19 R. I. 
255, 33 Atl. 1 (1895); Mogul Steamship Co., Ltd. ». McGregor, Gow & Co., supra. 
For laws of foreign countries as to boycotts see LALER, Boycotts, 251-254. 

© GROAT, supra, 255. 


qj 
a 
4 
| 
| 
q > 
if 
Hil 
4 
if 
| 
“a 
| 
i 


888 HARVARD LAW REVIEW 


aspects of trade disputes is the necessity of devising some adequate 
economic means for their real settlement. * 


Crepitors’ RicHTs AGAINST THE RECIPIENT OF FUNDS WHICH Im- 
PAIR THE CAPITAL OF A CoRPORATION. — In a recent Tennessee case,! 
an assignee for the benefit of creditors sued to recover sums paid out 
of the capital stock by the corporation to the defendant who accepted 
them in payment of a personal debt of a stockholder. It did not appear 
that the defendant knew that the sums were paid out of capital. The 
court dismissed the plaintiff’s bill. 

The statutes under which this corporation was organized and issued 
its capital stock are similar to those usually in force.? A fair interpre- 
tation of these statutes warrants the conclusion that the legislatures 
clearly intended the capital stock of a corporation to be a margin of 
safety for its creditors. The general rule is that a solvent individual 
is unrestrained master of his assets and may dispose of them freely or 
even capriciously, provided he remains solvent after such disposi- 
tions. But by the grant of corporate privileges, individuals are enabled 
to profit from the transactions of a business without being exposed to 
unlimited liability for the obligations incurred in the conduct of that 
business. The legislatures, therefore, are especially jealous of the rights 
of the creditors of the corporation. The margin of safety must be pre- 
served. Consequently, the corporation cannot make any and every 
disposition of its capital it chooses, even though it remain solvent after 
such disposition. 

The contemplated margin of safety for creditors, present and future, 
may be reduced in consequence of losses sustained in the legitimate 
undertakings of the corporation. The creditors must be expected to 
take the risk of those Josses. But the legislature does not authorize the 
corporation to apply its capital to the payment of personal debts of 
stockholders.* Further, the legislature does not intend that the con- 
templated margin of safety be reduced through the return of the capital,® 


“6 Cf. Sidney Webb’s Memo in REPoRT OF THE RoyAL COMMISSION ON TRADE 
Disputes, 18. See also Henry B. Higgins, ‘A New Province for Law and Order,” 
29 Harv. L. REv. 13, 32.Harv. L. REv. 189 (reprinted in NaT’L ConsuMERS LEAGUE 
PUBLICATION No. 106), 34 Harv. L. Rev. 105, dealing with the Commonwealth 
Court of Conciliation and Arbitration in Australia. 


1 Memphis Lumber Co. ». Security Bank and Trust Co., 226 S. W. (Tenn.) 182 
(1920). For the facts of this case see RECENT CasES, page 891, infra. 
* See 1896 Laws or NEW JERSEY, c. 185, §§ 20, 47, 48; 1890 Laws or NEw York, 
c. 564, §§ 42, 44, 57; and compare with 1905 Acts OF TENNESSEE, c. 174, § 1; 1915 
Pus.ic Acts oF TENNESSEE, c. 108, § 1. 
8 Seignouret v. Home Insurance Co., 24 Fed. 332 (1885). See 4 THompson, Cor- 
PORATIONS, 2 ed., § 3660. 
_ 4 In re Haas Co., 131 Fed. 232 (1904); American Wood Working Machinery Co. 
v. Norment, 157 Fed. 801 (1908); Ward v. City Trust Co., 192 N. Y. 61, 84 N. E. 585 
(1908). See 1 Cook, CoRPORATIONS, 7 ed., § 3. 
5 Lockhart v. Van Alstyne, 31 Mich. 76 (1875). The force of this objection is re- 
duced when a solvent corporation is in liquidation and where the rights of creditors 
are not involved. Dupee v. Boston Water Power Co., 114 Mass. 37 (1873). 
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whether directly or indirectly, to any or all of. the stockholders. Such 
a return is made if a dividend is paid to stockholders out of capital or 
if a portion of the capital is paid to them for no consideration other than 
the surrender of certificates of stock. If the corporation has impaired 
its capital in any one of these different ways, creditors of the corpora- 
tion have often been granted relief.® 

Three theories have been advanced to explain the basis of the in- 
jured creditors’ right to relief when the capital of the corporation has 
been impaired. The first theory is that the capital stock of a corpora- 
tion constitutes a “trust-fund” for the benefit of its creditors.’? This 
phrase was not intended to connote a property interest of the creditors in 
the capital of a solvent corporation, because the corporation is both full 
legal and equitable owner of its capital.§ It is simply a convenient way 
of expressing the fact that, in dealing with its capital, the corporation 
is under a duty to safeguard its creditors. The second theory declares 
that innocent persons who extend credit to the corporation on the basis 
of its professed capital are defrauded by those acts of the corporation 
which impair its capital. The third theory is that such a voluntary 
impairment of capital is improper and that appropriate relief must be 


6 For cases which granted relief to creditors against those who received corporate 
capital in payment of personal debts of stockholders, see note 4, supra. 

Creditors and receivers of corporations can recover dividends paid out of the 
capital of a solvent corporation. Stoltz v. Scott, 23 Ida. 104, 129 Pac. 340 (1912); 
Cornell v. Seddinger, 237 Pa. 389, 85 Atl. 446 (1912). See also Davenport ». Lines, 
72 Conn. 118, 128, 44 Atl. 17, 21 (1899). However, courts have reached a different 
result when the stockholders received the dividends in good faith. Ratcliff v. Clen- 
denin, 232 Fed. 61 (1916); McDonald v. Williams, 174 U. S. 397 (1899). See also 
2 Cook, Corporations, 7 ed., § 548. But the corporation itself cannot recover 
dividends from its stockholders, though paid out of capital, if no element of mistake 
is present. See Minnesota Thresher Mfg. Co. v. Langdon, 44 Minn. 37, 44, 46 N. W. 
310, 313 (1890). Contra, Main v. Mills, 16 Fed. Cas. No. 8974 (1874) (semble). Re- 
ceivers and creditors of corporations may recover from stockholders who reteived 
funds reducing the capital stock in a manner not authorized by the legislature. Dane 
v. Young, 61 Me. 160 (1872); Crandall v. Lincoln, 52 Conn. 73 (1884); Clapp ». Peter- 
son, 104 Ill. 26 (1882). See also Thompson ». Reno Savings Bank, 19 Nev. 103, 111, 
7 Pac: 68, 69 (1885); 1 Coox, Corporations, 7 ed., § 281; 4 THomPpson, CoRPORA- 
TIONS, 2 ed., § 3661. They may also clearly recover dividends paid out of capital 
when the corporation was insolvent. Corn ». Skillern, 75 Ark. 148, 87 S. W. 142 
(1905); Crawford v. Roney, 130 Ga. 515, 61 S. E. 117 (1908). 

It is not clear from the facts in the principal case whether the corporation was sol- 
vent or insolvent when it paid the sums to the defendant. If, in fact, the corporation 
was insolvent, the decision is utterly indefensible. 

7 The “trust-fund” theory was probably first enunciated by Story, J., in Wood 
v. Dummer, 3 Mas. (U. S.) 308 (1824). Although the Supreme Court of the United 
States accepted it in Sawyer v. Hoag, 17 Wall. (U. S.) 610 (1873)' and in Scovill ». 
Thayer, 105 U. S. 143 (1881), yet it cast doubts upon this theory in McDonald ». 
Williams, supra. For a comprehensive list of the state courts paying service to this 
see 1 Cook, Corporations, 7 ed., § 199; 4 THompson, CORPORATIONS, 
2 ed., § 3417. 

s yeh — v. Northwestern Mfg. & Car Co., 48 Minn. 174, 192, 50 N. W. 1117, 
IIIQ (1892). 

® Hospes v. Northwestern Mfg. & Car Co., supra; State Trust Co. v. Turner, 111 
Iowa, 664, 82 N. W. 1029 (1900); Lea v. Iron Belt Co., 147 Ala. 421, 42 So. 415 (1906); 
McDonald ». Williams, supra. See also 4 THompson, Corporations, 2 ed., § 3418. 
This theory would grant recovery only to subsequent creditors who relied on the cor- 
poration’s professed capital. 
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given against the consequences of such improper acts.!° The legisla- 
ture objects to acts impairing the capital because they are subversive 
of stability and confidence in a complex, commercial system. The 
legislative policy can be best subserved not by requiring the creditor to 
prove a reliance on the corporation’s professed capital, but rather by 
inquiring whether the creditor has, in fact, been injured."' Gradually, 
the courts are beginning to recognize that the third theory affords the 
most definite, scientific, and adequate basis for the protection of exist- 
ing and subsequent creditors of the corporation.” 

Any innocent defendant, not a purchaser for value, who has profited 
by such an improper act of the corporation, as the payment of divi- 
dends out of capital, ought to be required to disgorge the benefit which 
he has received, or, at least, as much of it as he still retains.“ If the 
defendant knew or ought to have known, when he received corporate 
assets, that they were paid to him in defiance of the legislative intent, he 
should be required to account for the benefit received. If he received 
corporate assets in discharge of the personal debt of a stockholder, 
he should be obliged, at his peril, to ascertain whether the payment to 
him results in an impairment of the capital stock of the corporation. 

Even if the corporation in the principal case were not granted relief, 
despite a repentance of its improper conduct, yet its assignee for the 
benefit of creditors should be allowed to recover the corporate assets 
illegally paid out or their equivalent. For not only does the assignee 
represent the creditors as well as the corporation,’® but he has greater 
rights than the corporation, representing primarily the creditors in 
cases where the corporation has been guilty of a wrong with respect to 


10 aia National Bank ». American Brick Co., 70 N. J. Eq. 732, 64 Atl. 1095 
(1906). 

1 Vermont Marble Co. v. Declez Granite Co., 135 Cal. 579, 67 Pac. 1057 (1902). 

12 Sprague v. National Bank of America, 172 Ill. 149, 50 N. E. 19 (1898); Jones 2. 
Whitworth, 94 Tenn. 602, 30 S. W. 736 (1895). 

8 But see McDonald »v. Williams and Ratcliff v. Clendenin, supra. 

14 See Edward H. Warren, “Progress of the Law: Corporations,” 34 Harv. L. 
REV. 293-295. 

5 National Trust Co. v. Miller, 33 N. J. Eq. 155 (1880). See also Warr, INSoL- 
VENT CorPORATIONS, §§ 199, 210; HicH, RECEIVERS, 3 ed., §§ 314, 315. 

16 Scovill v. Thayer, supra; Glenn v. Semple, 80 Ala. 159 (1885). 

A statement appears in Wart, INSOLVENT CorPORATIONS, § 235, to the effect that 
a receiver has no greater rights than the corporation itself. The authorities are over- 
whelmingly contra. Cole v. Satsop R. R. Co., 9 Wash. 487, 37 Pac. 700 (1894); Alex- 
ander ». Relfe, 74 Mo. 495 (1881); Williams v. Traphagen, 38 N. J. Eq. 57 (1884); 
Pittsburg Carbon Co. v. McMillin, 119 N. Y. 46, 23 N. E. 530 (1890); Cardwell ». 
Kelly, 95 Va. 570, 28 S. E. 953 (1898). Contra, Republic Life Insurance Co. v. Swigert, 
135 Ill. 150, 25 N. E. 680 (1890). See HicH, RECEIVERS, 3 ed., § 315; 5 THOMPSON, 
CoRPORATIONS, 2 ed., § 5159. 
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RECENT: CASES 


— ULTRA VIRES —L1ABILITY OF ONE RECEIVING CoR- 
PORATE CAPITAL IN PAYMENT OF PERSONAL DEBT OF STOCKHOLDER. — A 
corporation paid out of its capital stock a personal debt due from a stock- 
holder to the defendant. The defendant, however, was not aware that pay- 
ment was made out of capital. The assignee of the corporation for the benefit 
of creditors seeks to recover the sum paid to the defendant. Held, that he 
cannot recover. Memphis Lumber Co. v. Security Bank & Trust Co., 226 S. W. 
182 (Tenn.). 

For a discussion of the principles involved in this case, see NOTES, page 
888, supra. 


TraDE Unions — Boycorrs — Boycotts on Materiats. — The plaintiff, 
a manufacturer of printing presses, refused to recognize a union among its 
workmen. Two of the other three manufacturers of printing presses in the 
country had notified the union that this action would necessitate their aban- 
donment of the union shop which they had previously recognized. The 
officers of the union thereupon sought to prevent the members in other states 
from installing, delivering, or repairing the presses of the plaintiff. The plain- 
tiff sued for an injunction against these acts by the officers. The defendants 
set up the Clayton Act (38 Stat. at L. 730). The two lower courts dismissed 
the bill, and the plaintiff appealed. Held, that the judgment be reversed, 
and the injunction be granted. Duplex Printing Press Co. v. Deering, 41 
Sup. Ct. 172. 

For a discussion of the principles involved in this case, see NoTEs, page 
880, supra. 


TRADE UNIONS — STRIKES — STRIKES TO SECURE THE RE-EMPLOYMENT OF 
DISCHARGED FELLOW-WORKMEN. — The defendants quit work because one of 
their fellow-workmen was discharged. It was admitted that the defendants 
had done nothing else that could be questioned. The employer brought a 
bill to restrain the defendants from continuing to strike. Held, that the in- 
ae = granted. Mechanics’ Foundry & Machine Co. v. Lynch, 128 N.E. 

77 (Mass.). 


For a discussion of the principles involved in this case, see NOTES, page 
880, supra, 


BOOK REVIEWS 


Tue Law or Contracts. By Samuel Williston. New York: Baker Voorhis 
and Company. 1920. In four volumes. pp. xxiii, 1155; xxi, 1158-2320; 
2331-3456; 3457-4182. 


_ The book does not intend or pretend to be a concise statement of the propo- 
Sitions constituting the law of contracts. Neither does it confine itself to a 
consideration of simple contracts alone. It deals also with “specialties, ” or 
contracts under seal, and with “quasi-specialties,” or mercantile specialties, 
that is with negotiable instruments. It goes so far, in order to make its treat- 
ment of the subject exhaustive, as to incorporate within its pages the whole 
text of the uniform Negotiable Instruments Law. 
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It is important to define the province sought to be covered by an author, 
because otherwise there cannot be made any analysis or comment which will 
be fair or indeed entirely applicable to the subject matter. A concise, succinct, 
plain statement of what the law is, or what the author believes the law should 
be on the main fundamental principles of contract, — like Langdell’s “‘Sum- 
mary of Contracts,’ — is one thing; an exhaustive, all-comprehensive, argu- 
mentative, analytical discussion of all, or most, of the questions involving the 
law of contracts, even though the discussion leads us into other realms of law, 
— like this book of Mr. Williston’s, — is quite another. 

To criticize one because it is not the other would be to misapprehend the 
purpose of a review. 

A monumental treatise on contracts, a treasure-house of the accumulated 
learning of centuries on the subject, an exhaustive exposition of the principles 
which constitute this branch of law, accompanied by a critical analysis of 
them, running with and through their statement, was needed, and this book 
answers the need. 

It will not do for a classroom text-book, but as a book of reference for stu- 
dents of the law, in law schools and in practice, it will be eminently useful, 
helpful, and valuable. It is the last word in scholarly and scientific treatment 
of the wide-reaches of the subject, bearing in mind that it is intended to be a 
maximum and not a minimum of exposition. 

The author has taken the liberty of expressing his own views on various mooted 
questions. This he had a right to do and would be expected to do, and has 
thereby rendered a very distinct and valuable service. That his views are not 
always defensible does not make them any less interesting or noteworthy. 

For illustration of the few regrettable inadvertences in the work, reference 
may be had to Section 69. The caption of this section presages the error which 
is elaborated in the text of that section. The caption asserts that ‘communi- 
cation may be necessary to acceptances of unilateral contracts when the act 
requested is peculiarly within the knowledge of the offeree.”” The error is not 
corrected in the text, of which the foregoing quotation is the preface. 

Now the fact is that nothing in the law of contracts requires a communica- 
tion save a promise. An act to be complete does not require communication. 
That should be self-evident. Therefore, the proposition which forms the in- 
dex of this statement cannot be said to be true. The truth is that where the 
act which creates the contract by constituting the acceptance of an offer con- 
templating a unilateral contract is peculiarly within the knowledge of the 
offeree, there is a condition implied to his right to sue upon the obligation, 
which has already been created, that he take reasonable means to give notice 
to the promisor that his obligation has arisen. There is no requirement in law | 
that the notice reach the promisor; in other words, it need not be communi- 
cated to him at all in order to perfect the right of the promisee. It is enough if 
the promisee has pursued a reasonable method of dispatching a timely notice. 
We wish that this confusion might have been avoided. 

Again, the author states in substance, in Section 70, that if the offeror con- 
templates a bilateral contract, but says that the counter promise may be made 
by an act or a sign, then the bilateral contract will be created by that act or 
sign, although there be no communication of it to the offeror. And he quotes 
Household Insurance Company v. Grant,| which involved a stock allotment 
contract, which was, as stock allotment cases usually are, a unilateral and not 
a bilateral contract. That is to overlook entirely the nature of a promise, 
which, indeed, in another portion of this same section, the author well recog- 
nizes. There can be, in the nature of the thing, no promise without a com- 
munication, and even the offeror cannot change its nature, however much he 
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may wish or intend to do so. No one can waive one of the promises necessary 
to a bilateral contract, which must consist of promise for promise. It was a 
notice, required to be given as a condition implied in law, where the act or 
fact upon which a promisor’s liability depends is peculiarly within the knowl- 
edge of the other party, with which the court is really dealing in such stock 
allotment cases, as the Grant Case and Hebb’s Case and Harris’ Case (both 
cited in the Grant Case), upon which it was based. In such cases the require- 
ment is not that the notice shall be given, that is, communicated, but only 
that reasonable efforts, like posting a letter properly addressed and stamped 
within a reasonable time, shall be made. The offer in such a case is really this: 
“Tf you [the Company] will allot me 100 shares of stock I will pay you 
$10,000,” — an offer contemplating a unilateral contract, created when the 
act of allotment is done. Adams v. Lindsell,? establishing the erroneous doc- 
trine, in cases of bilateral contracts, was decided by a court which felt itself 
constrained to its decision by a difficulty which had no existence in fact. 

So again, in connection with the portions of the book dealing with the ques- 
tion of the right of a beneficiary of a contract, the proposition there stated 
cannot be approved, nor the reasoning said to be satisfactory. In Section 114 
the proposition which is condemned by the author is not the proposition which 
the principles of the law of contracts require or embody. The sound prin- 
ciple is not only that the consideration must move from the promisee, but 
that the plaintiff in an action on contract must be both promisee and the 
party who furnished the consideration. The true point is that the considera- 
tion must move from the plaintiff, who must also be the promisee. The proposi- 
tion having been stated by the author in the other form, the alternative form, 
of “ promisee or plaintiff,” is easily destroyed as a man of straw. If the promisee 
furnishes the consideration, a valid contract is made and, as is correctly stated 
in the text of Section 114, the difficulty arises in allowing some one who was 
not the promisee to recover on the promise. Consonantly with the logical 
principle of contract law, there is not only a “difficulty” in allowing such re- 
covery, — there is an impossibility. In the history of the simple contract it 
was necessary for the plaintiff to show detriment suffered by him, to wit: 
that he had been deceived by the defendant’s promise into giving something 
up. If he could not show this, he was non-suited, because the action of as- 
sumpsit (simple contract) came into the law as an action on the case in the 
nature of deceit, and if the plaintiff had not been deceived to his injury, he 
could not avail himself of that form of action. The argument of the author 
is not made more convincing by the reference to a novation, because there the 
plaintiff always furnishes the consideration, namely, his release or promise to 
release his former debtor. 

The case of De Cicco v. Schweizer ® is cited in the author’s note to this sec- 
tion. But no help for his contention can be gained from that case because 
there the plaintiff furnished part of the consideration and there is no rule re- 
quired by the logic of the matter that the plaintiff shall furnish a/J of the 
consideration. It is enough that he suffer a detriment at the request of the 
promisor. 

Doubtless the author was moved to his position by the feeling that such 
contracts should be enforceable by the beneficiary, as a matter of business ex- 
pediency. Indeed he says so. In Section 357 his language is: “Contracts 
for the sole benefit of a third person should be enforceable.” Even if that be 
true, it cannot be done, under sound principles of contract; and if parties seek 
to secure rights by means other than those sanctioned by the law which they 


= invoking, there is no help except in the almost universal efficacy of a 
statute. 
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No better demonstration of the impossibility of finding a satisfactory ground 
upon which to sustain an action by the beneficiary of a contract can well be 
discovered than will be found in the very decisions in which recoveries, by 
such beneficiaries, have been allowed, beginning with the “leading case” of 
Lawrence v. Fox 4 and ending with the last decided case on the subject. 

On the other hand, it is gratifying to note the clear and decided stand taken 
by the author in behalf of the sound view on some long mooted questions. The 
controversy which has long occupied the thoughts of scholars as to whether an 
act, or a promise to do an act which one is already under a contractual obliga- 
tion to perform, can be a consideration for a promise, never merited the ex- 
penditure of ingenuity which has been employed in connection with it. The 
defense of the affirmative of the proposition has exhausted every argument, 
good and bad, which could well be conceived. And yet, if we start with the 
proposition that nothing can be a consideration for a promise save the sur- 
render of a legal right or a promise to surrender a legal right, then the attempt 
to defend the affirmative of the proposition would seem to have been vain 
from the outset. Langdell, Pollock, Holmes, and Anson, among many writers, 
have notably contributed to the controversy. The author of the book under 
consideration sums up, after thorough exposition of the subject and the argu- 
ments on both sides, the sound view that such an act or promise cannot be a 
consideration, in a few terse sentences: 

“Section 130. . . . On principle, the second agreement is invalid, for the 
performance by the recalcitrant contractor is no legal detriment to him, 
whether actually given or promised, since, at the time the second agreement 
was entered into, he was already bound to do the work; nor is the performance 
of the second agreement a legal benefit to the promisor, since he was already 
entitled to have the work done. In such situations and others identical in 
principle, the great weight of authority supports this conclusion. In a few 
jurisdictions, a contrary view has prevailed.” 

Perhaps the most valuable and distinctive characteristic among the many 
valuable features of this book, namely the fearlessness with which the author 
stamps in no uncertain terms and with clearness of logic and irrefutable argu- 
ment those vicious errors which have crept in, in one way or another, but 
which should be extirpated for the everlasting good of the science, can be 
illustrated in no better way than by his attack upon the false doctrine of “‘an- 
ticipatory breach.” That doctrine, as the author well demonstrates, is not 
and never has been defensible. The erroneous conception which Mr. Williston 
refutes arose in “a hard case” where there was some plausible pretext for the 
belief that the contract created a “status” which was violated by words or 
acts inconsistent therewith, although there had been, in fact, no breach of 
promise. There can be no fine-spun reasoning which will successfully make 
that a breach of promise which, in fact, is not a breach of promise. It should 
be sufficiently clear that a promise cannot possibly be broken until the time 
for its performance arrives. To say that it may be broken by anticipation is 
to say that which, in the nature of things, cannot be so. One has only to look 
at the result of the doctrine to see how far from principle it strays. When the 

ig courts struggle with the question of the measure of damages for anticipatory 

breach of contract, they demonstrate the unscientific and illogical basis of the 
whole doctrine. Damages for an.anticipatory breach become a matter of pure 
speculation and guesswork, and a jury is left to uncertain and indefinable tests 

which are condemned universally in all other instances of breach of contract. 
The argument in behalf of the doctrine of anticipatory breach is not helped, 
as some would have us believe, by the attempt to import “conditions”’ which 
are said to be “implied in law.” There are no conditions implied in law in 


4 20 N. Y. 268 (1859). 


4 
q 
1 
| 


BOOK REVIEWS 895 


such cases, either in fact or in any decision made by any court, that we know 
of, attempting to support this doctrine. Any erroneous doctrine can be sup- 
ported if there were allowed to be imported into the question enough “im- 
plications,” either of fact or of law; but it is obvious that that would only be 
making contracts for the parties, which, in this particular instance, would be 
inconsistent with the contract which the parties have actually made. ‘“Con- 
ditions,” which are so called “implied in law,” are never imported into a con- 
tract in violation of the terms of the same, although they are made “out of 
whole cloth,” to work justice between the parties in the performance of the 
contract, but never in the creation of a contract under direct derogation of the 
provisions agreed upon by the parties. 

One wishes that in all instances (as has been well done in some instances) 
in which serious errors have been made by text-book writers and by courts, 
arising either from carelessness in the statement of principles or from lack of 
precise and accurate knowledge of the subject, the errors had been branded as 
such once for all, and a clear statement made not only of the errors themselves, 
but of the propositions in their correct form. For example, there are found 
repeatedly in text-books and in cases the statement that infant’s contracts are 
voidable, except contracts for necessaries. The truth is that an infant’s con- 
tracts, including his contracts for necessaries, are voidable. The recovery 
which is had against an infant for necessaries, for which he has contracted to 
pay, is not upon his promise at all, if he has chosen to avoid it, but in quasi- 
contract; and the amount recovered is not the amount which he promised, 
but the reasonable or market value. 

All this may be gathered by putting together various parts of the discussion, 
historical and otherwise, contained in pages 427 to 483; but it would have been 
a valuable service, added to the other valuable features of this book, if the 
erroneous and incorrect statements of the general principle on this topic had _ 
been indelibly stamped at the outset, to be followed by the important historical 
and other material, in the extended exposition which marks this and other 
topics. 

It may be noted in passing that the scheme of page headings in connection 
with “Capacity of Parties” has not been carried out. The pages in Chapter 
VIII, dealing with infants, are uniformly headed “Capacity of Parties, In- 
fants.” But the pages of Chapters [IX and X, dealing with “Insane and In- 
toxicated Persons,” and “Married Women and Corporations,” respectively, 
are not similarly marked with appropriate headings. A uniform plan in this 
regard would have increased the ease of reference. 

In conclusion, it may be said that perfection cannot be attained in any piece 
of writing, certainly not in the case of a treatise upon an important branch of 
a science. The most which can be done is to deal with the subject in as clear 
and scientific a way as possible, and by the employment of accepted authori- 
ties and the canons of sound reasoning eliminate asmany as may be of themis- 
takes, confusions, and false precedents which grow up and obscure any branch 
of knowledge which is in frequent use, and which is made the subject of con- 

stant application. 

' This work is, everything considered, and laying aside the empty hope of 
perfection, a great contribution not only to the learning of the law of con- 
tracts, but to the art of writing law books. It is written scientifically and 
conscientiously and understandingly. It is clear and unambiguous in its ex- 
pressions, and even where in places it seems to fall into inadvertences, there is 
happily no mistaking the author’s meaning. Would that all text-books and, 
indeed, all decisions of courts, were thus written! There would be, in that 
Case, a certainty that the time would come when the science would be per- 
fected and justice under law be swiftly and certainly administered. 

Nothing could be cited as more conclusive evidence of the rare excellence of 
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the book, nor disclose the orderly mind out of which the work was fashioned, 
than the “Table of Contents,” which is very detailed, very clear, very carefully 
and accurately divided, and very illuminating as to the whole character of the 
book. It tells not only where everything will be found, but, for the most part, 
what each of those things will be when it is found. Where the thing cannot be 
considered as settled, the proposition in the index is stated in the form of a 
question, which is answered as far as may be in the text. 

There are text-books arid text-books. The number reaches almost to in- 
finity. They are good, bad, and indifferent, — mostly bad and indifferent. 
This book under review furnishes an example of what a good text-book may 
be. Any one would be justly proud to have written it. The student, the pro- 
fession, the bench, and the bar are alike blessed by the opportunity to use it; 
and, perhaps better still, the science of law is advanced and improved by this 
highly meritorious contribution. 

CHARLES THADDEUS TERRY. 

CotumBIA UNIVERSITY. 


Juris ET Jupictt FEcIALIs, SIVE JuRIS INTER GENTES, ET QUESTIONUM DE 

EopEem Expticatio. By Richard Zouche. Edited by Thomas Erskine 

‘Holland. In two volumes. Washington, D.C.: The Carnegie Institu- 
tion. 1911. pp. xvi, 16, 204; xvii, 186. 

De Jure NATuRAE ET GENTIUM DISSERTATIONES. By Samuel Rachel. Edited 
by Ludwig von Bar. In two volumes. Washington, D. C.: The Carnegie 
Institution. 1916. pp. 16, 335; 16, iv, 233. 

Synopsis Juris Gentrum. By John Wolfgang Textor. Edited by Ludwig 
von Bar. In two volumes. Washington, D.C.: The Carnegie Institu- 
tion. 1916. pp. 28, vi, 168; 26, v, 349. 


The publication of Grotius’ De Jure Belli ac Pacis in 1625 made an epoch. 
Writers on international law may be classified accordingly as pre-Grotian or 
post-Grotian. The pre-Grotian works published in the series entitled Classics 
of International Law have been reviewed heretofore.! The volumes now to be 
reviewed are post-Grotian. More accurately, they are works written by 
Grotius’ junior contemporaries. 

It ought to be enough to arouse interest in Zouche to say that his Juris et 
Judicii Fecialis, sive Juris Inter Gentes, et Quaestionum de Eodem Explicatio, 
was the first treatise on international law written by an Englishman. The 
earliest edition was published in 1650. It is here presented in facsimile, with 
an introduction by Sir T. E. Holland, lately Professor of International Law in 
the University of Oxford, and with a translation by J. L. Brierly. 

Zouche was born in 1589; and he died in 1661, having spent a long life in 
activities whose scope is indicated by saying that he was Regius Professor of 
Civil Law at Oxford, Member of Parliament, Judge of the Court of Admiralty, 
and author of about sixteen published works, most of them dealing with law. 
He was a successor to the professorial chair of Gentilis, the Italian scholar 
who was the first to write of international law in England. . Though Zouche 
was a contemporary of Grotius, his own writings on international law were 
subsequent to'Grotius’ De Jure Belli ac Pacis. Thus Zouche was obviously not 
the earliest of the famous writers on the subject of this work; and indeed he 
himself was careful to acknowledge indebtedness to predecessors. 

Professor Holland, after pointing out defects in arrangement, concludes that 
Zouche made two valuable contributions, in that he was the first to emphasize 
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war as a means of obtaining the rights enjoyed in time of peace and the first 
to point out clearly the ambiguities underlying the phrase Jus gentium and to 
introduce formally, as a proper description of the subject, the phrase Jus inter 
gentes — the forerunner of Bentham’s term, International Law. 

When a book is as old as this one, a reader seldom. goes to it to ascertain 
existing law. Nevertheless, Zouche’s work has many features of interest. 
Zouche begins by saying ‘Law between Nations is the law which is recognized 
inf the community of different princes or peoples who hold sovereign power — 
that is to say, the law which has been accepted among most nations by customs 
in harmony with reason, and that upon which single nations agree with one 
another, and which is observed by nations at peace and by those at war.’ 
This passage, noticeably modern in tone, appears to place Zouche not with 


the school of theorists, but with the practical school of those collecting and - 


classifying rules actually existent, though there is carried into the definition 
the somewhat theoretical point — perhaps a point which logicians would call 
an accident — that the rules are founded in reason. As Zouche thus empha- 
sizes what is, rather than what ought to be, it is not surprising to find that he 
devotes almost the whole of his space to the statement of historical facts and 
the presentation of the views held by his predecessors. His historical facts, it 
shou:( be said, are frequently events which his predecessors did not mention. 
His work is divided into two parts. The first deals with established doc- 
trines, and the second with vexed questions. In each part the method is 
chiefly to state with great clearness and brevity an historical event involving 
the problem and then to state with similar clearness and brevity the views of 
Gentilis, Grotius, and other authors. On the vexed questions Zouche seldom 
indicates his own opinion, unless, indeed, he may be said to favor the prac- 
tice, attributed by Coke to Littleton, of stating last the view preferred by 
himself. Throughout each part of the work Zouche deals with peace before 
he deals with war, thus departing from Grotius and emphasizing his own 
conception that peace is not merely the preferable but also the normal status. 
Early in life Zouche produced a comprehensive work entitled Elementa 
Jurisprudentiae, dealing with many heads of law, both public and private. 
The present treatise is one of several in which he elaborated the plan laid down 
in that earlier work. Even a hasty reading of it raises several questions in- 
teresting to any one caring for the history of legal literature. Is this a piece of 
work undertaken simply to complete a scheme based upon a professorial career; 
or does it have its foundation appreciably in the author’s experience as Judge 
of the Court of Admiralty? Does the book contain much original matter; or 
is it chiefly a convenient systematization of the contributions made by Gro- 
tius and others? Is the book of practical use to-day? On all these matters a 
convenient starting point is given by the topical references at the close of 


Professor Holland’s introduction. For example, regarding international law 


in time of peace there are important references on Arbitration, Armaments, 
Domicil, Embassy, Extradition, Sea, Treaties, and Wreckage; and regarding 
international law in time of war there are important references on Declara- 
tion, Booty, Capture, Contraband, Neutrality, Prisoners, Prize, Property, and 
Ship and Goods. If that list be too formidable, even the hurried reader should 
find time to read what Zouche says on dual citizenship (Part II, Sect. II, 
par. 13), and on Angary (Part II, Sect. V, par. 10), and on whether, when arms 
or ships are contraband, the materials of which they are made are contraband 
also (Part II, Sect. VIII, par. 8). Those passages are worth reading, both be- 
= 7 deal with topics still current and because they illustrate Zouche’s 
method. 

Another one of the junior contemporaries of Grotius was Rachel. He was 
born in 1628; and he died in 1691. He was a German. His De Jure Naturae 
et Gentium Dissertationes, which appeared in 1676, must be considered the 
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fruit of his ‘professorship of the Law of Nature and of Nations in the Uni- 
versity of Kiel. The present edition contains a facsimile of the original, an 
introduction by Professor von Bar of the University of Géttingen, and a trans- 
lation by John Pawley Bate. The introduction explains that this work ap- 
peared a few years after Pufendorf, another of the junior contemporaries of 
Grotius, had overemphasized the theory denying the existence of a positive 
jus gentium, distinct from jus naturale, and that Rachel overemphasized the 
opposite theory. In other words, Pufendorf was a Naturalist and Rachel 
a Positivist, going much beyond Zouche. The whole of the dissertation on 
the Law of Nature is devoted to discussing differences between theories, and 
so is at least half of the dissertation on The Law of Nations. To-day such 
discussions seem dreary, uninteresting, and useless; but the bitter attacks on 
Hobbes may attract some readers. In the dissertation on The Law of Nations 
there are some passages of a practical nature (Sections XXXIX-LXXIX), 
containing rules regarding just war, destruction and plundering, capture, 
truce, postliminium, hostages, ambassadors and their retinue, and other 
matters. The author’s method differs from Zouche’s, in that there is less use 
of historical instances. There are many passages of an enlightened tone; and 
any one of scholarly taste will find it profitable to compare Rachel with the 
other early authorities. 

Textor was still another of the junior contemporaries of Grotius. He was 
born in 1638; and he died in 1701. He was a professor of law in the University 
of Heidelberg. In 1680 appeared his Synopsis Juris Gentium. The present 
volumes give a facsimile of the earliest edition, an introduction by Professor 
von Bar, and a translation by John Pawley Bate. Textor is usually classed as 
a Positivist; but he is deemed by Professor von Bar not so extreme as Rachel, 
for Textor believes that the law of nations consists both of jus naturae and of 
customs. 

Textor deals to some extent with private law and constitutional law; but, 
even while he is doing so, he has international law in mind, and it is to inter- 
national law that he devotes vastly the largest part of his space. Among his 
topics are ownership of the sea, capture, ambassadors, public and private war, 
just causes of war, declaration of war, captives, postliminy, truces and armis- 
tices, treaties of peace, alliances, neutrality, and the rights of the victor. The 
discussion adequately cites historical facts and the views of earlier authors. 
Textor’s own views cannot be said to be always progressive, but the tone of 
his work is thoroughly entitled to respect. 

It only remains to add that these volumes of the Classics of International 
Law, like the pre-Grotian volumes heretofore reviewed, give precisely the 
proper basis for scholarly and practical investigation into the history and theory 
of the doctrines which will be presented by counsel arguing before any inter- 
national tribunal and by statesmen participating in any international con- 
ference. 

EUGENE WAMBAUGH. 


A TREATISE ON THE LAW OF EVIDENCE AS ADMINISTERED IN ENGLAND AND 
IRELAND; WITH ILLUSTRATIONS FROM ScotcH, INDIAN, AMERICAN, AND 
OTHER Lecat Systems. By Pitt Taylor. 11th Edition by J. B. Matthews 
and G. F. Spear. London: Sweet & Maxwell, Ltd. (Toronto: The Cars- 
well Co., Ltd.). 1920. 2 vols. pp. cii, 1468. 


When Mr. Taylor was engaged in his historic controversy with Chief Justice 
Cockburn over Bedingfield’s Case, he was confronted with a passage dead 
against him from the sixth edition of Roscoe’s “Criminal Evidence.” With a 
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certain glee he replied, ‘‘ Roscoe never wrote one line of the passage on which you 
rely.” It was by an editor of Roscoe, written years after his death, and in- 
corporated into the text, according to what James Bradley Thayer called “a 
vicious method,” without anything to show its separate origin. Taylor could 
hardly have foreseen that his own book would meet a somewhat similar fate. 

This dovetailing process, which is such a frequent characteristic in English 
editions of dead writers, has been well done. In some instances the new sec- 
tions have been indicated by a plan of numbering, but often it is hard to know 
where Taylor ends and the editors begin. The collection of statutes and de- 
cisions is large, and the two volumes will be convenient for lawyers who wish 
to learn the present state of the English authorities on Evidence. The legis- 
lation and Rules of Court are of value in connection with proposed enact- 
ments in this field in our various states. If, however, one goes to this book 
hoping to find the latest English reasoning on the difficult problems of Evi- 
dence, one will be disappointed. There is, indeed, some discussion of principles, 
but that for the most part is neither new nor English. The editors should 
not have omitted the preface to Taylor’s first edition, or at least its opening 
sentence: “The following work is founded on ‘Dr. Greenleaf’s American 
Treatise on the Law of Evidence.’” ? The leading English book on Evidence 
gives us in 1920 the same degal reasoning that Simon Greenleaf wrote down in 
1842. 

Sydney Smith infuriated Greenleaf’s contemporaries by asking, “‘Who reads 
an American book?” He might have got his answer from Mr. Taylor. Sec- 
tion after section of this work acknowledges his indebtedness to the early edi- 
tions of Greenleaf. But apparently Taylor and his editors stopped their 
American studies at that point, and read no more. If Taylor, like many great 
English text-writers — Lindley on Partnership is an example — had limited 
himself to English sources and refrained from consideration of American 
authorities, an American reviewer would have no just cause to regard the 
omission of distinguished treatises and important decisions on this side of the 
Atlantic as a serious shortcoming. It is, however, inexcusable that a book 
confessedly based upon Greenleaf should wholly ignore the overhauling which 
all his ideas have received from Wigmore. The editors should at least have 
embodied the results of Wigmore’s edition of Greenleaf, even if they were ig- 
norant of his own Treatise. Furthermore, they should either have cited no 
American cases at all or else given a selection which would adequately repre- 
sent the present American law of Evidence. Instead, they give an occasional 
old decision from Greenleaf’s footnotes, usually in the form of a reference to 
the American State Reports followed by “(Am.)” and nothing more. Ap- 
parently for these editors all American cases are created equal, and it is not 
considered worth while to mention the name of the state deciding them. Even 
if we concede that an extensive acquaintance with the output of forty-eight 
state courts and the lower United States courts is too much to ask, at least it 
would have been helpful to include decisions by the United States Supreme 
Court on points in Evidence which are still unsettled in England. 

Stories are told of Arctic explorers who emerged after years in the northern 
waste to learn that the European War had begun and ended without their 
knowing anything about it. For all that the editors of the eleventh edition of 
Taylor reveal, either in their text or their footnotes, nothing has happened to 


1 “A Letter to the Lord Chief Justice of England, by John Pitt Taylor,” London, 
1880, page 13; see THAYER, LEGAL Essays, 212, note. 

2 “Tf Mr. Taylor, in abandoning his original purpose of merely editing Greenleaf, 
had indicated the real nature of his book, not merely in the ample acknowledgments 
found in his preface and elsewhere, but in the title of his book; if, for instance, he had 
called it ‘Taylor’s Greenleaf’ — less dissatisfaction with his course would have been 
felt on this side of the water.”” THayer, LEGAL Essays, 210, note. 
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the principles of Evidence in this country since Greenleaf wrote. There is not 
a trace of influence from any subsequent discussion. Apparently they have 
never consulted an article in our law reviews, never read a line of Wigmore’s 
five volumes or of Thayer’s Preliminary Treatise on Evidence, which Sir 
Frederick Pollock* pronounced “A book which goes to the root of the subject 
more thoroughly than any other text-book in existence.” 

This insularity is not generally characteristic of English writers. Maitland 
paid tribute to Thayer. His books and Wigmore’s were reviewed at length in 
England.‘ Pollock reinforces his discussion of inevitable accident in Torts by 
the Nitro-Glycerine Case,* and devotes an article to Abrams v. United States.® 
Yet the editors of Taylor ignore important Supreme Court cases on the hearsay 
rule, cite Wigram’s theory of interpretation without mention of Holmes’s 
essay,’ and discuss Bedingfield’s Case* without a word about Thayer’s ex- 
haustive review of the Taylor-Cockburn controversy, though it has been in 
print forty years.° 

The consequence of such omissions in successive editions of a leading Eng- 
lish work on Evidence is not only to render the book itself seriously inade- 
quate in its analysis of legal principles, but also to make easier confusion in 
judicial thinking. Although the English law of Evidence, under the Judicature 
Act and the Rules of Court, is, far more than ours, “harmonious with the pres- 
ent demands of justice,” !° several important questions still remain open, and 
a book like this gives the courts no aid in solving them. For example, the res 
gestae exception to the hearsay rule was left by Taylor in a tangle. Four ab- 
solutely different types of utterances are lumped together under this heading: 
(1) words which are important from the mere fact that they were spoken even 
if they are untrue; " (2) declarations of physical or mental condition; (3) dec- 
larations accompanying a material act; ” (4) admissions by an agent. Thayer 
analyzed Taylor’s errors in 1881, but they are still uncorrected in 1920. A 
good discussion of these points in the footnotes to a leading English text- 
book, as Taylor’s has always been, might avoid the dubious reasoning of such 
a decision as Lloyd v. Powell Duffryn, which, by the way, the editors fail to 
cite although it was decided by the House of Lords six years before they went 
to press. 

Take another example. Sugden v. Lord St. Leonards" left the hearsay rule 
in much uncertainty, especially the admissibility of declarations by the tes- 
tator of his testamentary intentions. The editors do not mention this case in 
their discussion of the hearsay rule. They do not cite Woodward v. Goulstone 1° 


3 15 L.Q. R. 86. 

‘ ayes Preliminary Treatise in 13 L. Q. R. 208, 15 L. Q. R. 86; his Legal Essays 
in 24 L. Q. R. 219; Wigmore on Evidence in 21 L. Q. R. 193, 323, and 24 L. Q. R. 222. 

5 15 Wall. (U. S.) 524 (1872). 

6 250 U.S. 616 (1919). See L. Q. R. (1920). 

7 Taytor, 11th ed., 774, note; Oliver Wendell Holmes, “The Theory of Legal 
Interpretation,” 12 Harv. L. Rev. 417 (1899), and his CoLLEcTED LEGAL PapErs, 
N. Y. 1920, 203. Even the able monograph of an Englishman, F. Vaughan Hawkins, 
in 2 Jurm. Soc. PAPERS, 298, is not mentioned by Taylor’s editors. 

8 14 Cox C. C. 341 (1879). 

9 “ Bedingfield’s Case — Declarations as a Part of the Res Gesta,” 14 Am. L. REv. 
817, 15 ibid., 1, 71; THAYER, LEGAL Essays, 207. 

10 ; WiGMORE, EVIDENCE, § 8. 

11 For instance, the offer and acceptance in an oral contract. 

12 These alone fall properly under the res gestae exception. 

18 See note 9, supra. 

4 [1914] A. C. 753; see 28 Harv. L. Rev. 209. Taytor, 11th ed., 460, cites the 
same case in the Court of Appeal for another point sub nom. Ward ». Pitt. 

18 y Pro. Div. 154 (1876). 

16 yr A. C. 469 (1886). 
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at all, though in the House of Lords. If they had read Wigmore or the Supreme 
Court decisions in Hillmon v. Mutual Life Insurance Co." and Throckmor- 
ton v. Holt, they would have been saved from such a blunder. They do 
not discuss the admissibility of declarations of intention as evidence of a sub- 
sequent act. They do not even cite a decision of Lord Alverstone in r912,! 
excluding such declarations in an abortion case. An English text-book dis- 
cussing the Hillmon Case might lead to a different result in another case of 
declarations of intention, for it is plain that the American cases and the prin- 
ciple underlying them were wholly unknown to court and counsel in the abor- 
tion case. Of course, the present editors of Taylor cannot be blamed for these 
past decisions, but they have done nothing to furnish the English Bar and 
Bench with better theoretical equipment for the future, 

Surely, the nation which has produced the great treatises of Maitland, Dicey, 
Pollock, and many others, might spend the immense labor which has gone into 
these two volumes for a better purpose, and give us a survey of the English 
law of Evidence in the light of twentieth-century thought, instead of warming 
over for the eleventh time the words of an American, an energetic pioneer four- 
score years ago but long superseded in his own country. 


Z. C., JR. 


Tue Equatity or STATES IN INTERNATIONAL Law. By Edwin DeWitt 
Dickinson, Ph.D., J.D. Being Volume III of the Harvard Studies in 
Jurisprudence. Cambridge: Harvard University Press. 1920. pp. xiii, 
424. 


“Equality is one of the natural and primitive rights of nations. . . . The 
equality of sovereign states is a generally recognized principle of public law.” 
So says Calvo;! such are the common statements which pass current among 
the writers of international law, and which with little change, to use the words 
of Hobbes, have passed “like gaping, from mouth to mouth.” As to what is 
the fundamental meaning of this threadbare assertion, what are the practical 
consequences in the domain of international law which necessarily follow, 
what its origin and its history, comparatively few have stopped to inquire. 

Mr. Dickinson, in his studious book recently published, has made a careful 
inquiry as to the sources and origin of this principle of the equality of states, 
and has traced the historical development of the idea down to our own times. 
Writing after painstaking and scholarly. investigations, Mr. Dickinson shows 
that the idea of state equality did not originate, as many suppose, with that 
great monument of international law, De Jure Belli ac Pacis, nor was the idea 
even stressed by Grotius in that epoch-making book. Its origin is to be traced, 
rather, to the Law of Nature, a conception which goes directly back to the days 
of Greece and Rome. No principle was more familiar to Roman lawyers or to 
Greek philosophers than that in the famous phrase of Ulpian, “quod ad jus 
naturale attinet, omnes homines aequales sunt.” 2 What could be more natural 
than for the seventeenth-century writers, immersed in the teachings of ancient 
classics and in the principles of natural law, to apply to states, in the system of 
international law which they were evolving, this universally accepted prin- 
ciple of equality, just as the Roman lawyers had applied it to the persons of 
municipal law? 


17 145 U.S. 285 (1892). 
18 180 U.S. 552 (1901). 
19 Rex v. Thomson, [1912] 3 K. B. 19 (C. A.). 


1 Dictionnaire, I, 286. 
? Digest, L, 17, 32. 
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Thus the principle has come down to us almost as part of the religion of an 
orthodox international lawyer; but as is true of many dogmas, the question of 
what is its meaning and significance remains largely unanswered. As Mr. 
Dickinson explains, the dogma is large enough to cover two very distinct ideas,. 
— equality before the law, and political equality. Most will be inclined freely 
to admit the truth of the dogma if given the former meaning; but the latter 
interpretation at once spells difficulties. The bald truth is that states are not, 
and never can be, equal so far as political power and influence in the shaping 
of international affairs are concerned; and this discrepancy between fact and 
theory has been responsible for a vast amount of speculation and theorizing 
in the effort to reconcile the theory of the equality dogma with the facts of in- 
ternational life. 

If so excellent a study as Mr. Dickinson’s is to be criticized it must be on 
the ground that the author fails to draw any very practical conclusions from 
his painstaking research, — that the book seems academic in the midst of very 
pressing practical issues. Perhaps Mr. Dickinson purposely sought to avoid 
entering upon a most contentious field. Nevertheless the question as to what 
practical consequences the equality dogma entails in international law is to- 
day a matter of such paramount importance that one cannot help regretting 
‘that it is not further developed in Mr. Dickinson’s book. What, for instance, 
does it involve in regard to the unanimity requirement of voting in international 
congresses or commissions? Does it mean that all states must have equal vot- 
ing power? In the sense of equality before the law it seems fairly clear that 
this principle would mean that every state participating in a conference to 
consider the adoption of some treaty or international arrangement would be 
entitled to an equal vote before it could be bound; but the situation would be 
very different if it were a question of voting within an international commis- 
sion or executive organ whose powers are specifically delegated and carefully 
delimited. The insistence upon equality of voting power under the cover of 
this dogma has wrecked more than one international project; this was directly, 
if not solely, responsible for the failure of the earnest efforts made at the Hague 
Conference of 1907 to create an international Court of Arbitral Justice. 

But perhaps one should not criticize an author for not attempting more, — 
particularly when he has done well what he set out to do. Perhaps Mr. Dick- 
inson will essay a further study in this directon at a future time. The execu- 
tion of the present work merits the hope that some day he may see fit to ' so. 

F. B. S. 


LATIN-AMERICAN COMMERCIAL LAw. By T. Esquivel Obregén, with the 
Collaboration of Edwin M. Borchard. New York: The Banks Law Pub- 
lishing Company. 1921. pp. xxili, 972. 


After an introductory statement of thirty-one pages, the author subdivides 
his subject with reference to the divisions in the Commercial Codes of the 
Latin-American states, and treats each topic comprehensively for all the states 
with whose law he deals. The reader is thereby enabled to see at once what 
differences there may be in the several codes in regard to a particular question. 

This work seems to have been well done, and the difficulties of translating 
terms in use in one system of law so that they can be understood by lawyers 
trained in another system, seem to have been met as well as could be ‘expected. 
The book, therefore, is a contribution of value to the study of comparative 
law, and should be a step forward in an attempt to make the nature of business 
relations between North America and South America more comprehensible. 
It is only fair, however, to point out some difficulties that one we is trained - 
in the common law feels in examining the book. 
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In the first place, the distinction between commercial law and general private 
law is not a division to which one who is trained in the common law takes 
kindly. Even those trained in the civil law, as the author points out in his 
introductory chapter, are not agreed as to the propriety or nature of the dis- 
tinction. In the second place, and perhaps more important, the provisions of 
the codes are often very general in terms, and the precise bearing of a pro- 
vision on a particular state of facts cannot be fully understood. Though the 
author occasionally cites the decisions of courts, his work in the main consists 
of a classificatiori and restatement of code provisions. One who has a difficult 
practical question will often find that there is nothing in this book, nor in the 
general language of the codes from which it is taken, to give him any help. 
In the chapter devoted to mercantile contracts, for instance, there is nothing 
to indicate how far a failure of performance by one party to a bilateral con- 
tract excuses the other party from his obligation. 

The value of the book is increased by a glossary of Latin-American legal 
terms and by bibliographies. The index might with advantage have been 
made somewhat fuller. 

. W. 


ORAL AND WRITTEN PLEADING IN ATHENIAN Courts. By George Miller 
Calhoun. 50 Transactions and Proceedings of the American Philological 
Association, 177 (1919). 


American lawyers will find much to interest them in the papers on Greek 
law which are frequently read at the meetings of the American Philological 
Association. In 1919 Professor Calhoun propounded the thesis that com- 
plaints in the Athenian Courts were presented orally until about 370 B. C. 
Although he speaks of these complaints as pleadings, it must be remembered 
that most of the Athenian proceedings were criminal in character, being either 
prosecutions or actions to recover a penalty. In support of his position, he 
quotes the Clouds of Aristophanes, in which the hero remarks that if an action 
were being entered against him, he would get a magnifying glass and melt 
out the writing that constituted the record of his case as fast as the clerk put 
it down on the wax tablet, a method not entirely unlike the modern plan of 
burning down court houses in order to interrupt prosecutions. The device 
would have been much less effectual if the clerk were merely copying a written 
complaint. Probably the clerk was writing down what was orally stated to 
him. Professor Calhoun’s conclusion is rested on additional evidence both 
grammatical and historical. He thinks that the substitution of written for 
oral complaints was contemporaneous with the transition from witnesses to 
written depositions — a step exactly the opposite of what has taken place in 


our law. 
C., Je. 


| 
| | 


go4 HARVARD LAW REVIEW 


BOOKS RECEIVED 


Law or Trusts. By George Gleason Bogert. St. Paul: West Publishing Company. 


Tue New Cuurco Law on Matrimony. By Rev. Joseph J. C. Petrovits. Phila- 
delphia: John J. McVey. . 


Worrp Peace. By Fred H. Aldrich. Detroit: Fred S. Drake. 


Tue Year Books. By William Craddock Bolland. Introduction by Sir Fred- 
erick Pollock. New York: The Macmillan Company. 


' Des ConTRATS PAR CORRESPONDANCE. By Albert Cohen. Paris: Ernest Sagot 
et Cie. 


Tue Hacue Court Reports. Great Britain, Spain and France versus Portugal. 
Washington: Carnegie Endowment for International Peace. 


THe LEAGUE OF NATIONS AND THE NEW INTERNATIONAL Law. By John Eugene 
Harley. New York: Oxford University Press. 


Position AND RicHts OF A BONA FIDE PURCHASER FOR VALUE OF Goons Im— 
PROPERLY OBTAINED. By J. Walter Jones. New York: The Macmillan Com- 
pany. 


Notes ON SOVEREIGNTY. By Robert Lansing. Washington: Carnegie Endow- 
ment for International Peace. 


Le Droit INTERNATIONAL Pustic. By J. de Louter. London: Oxford University 
Press. 


Is AMERICA SAFE FOR Democracy? By William McDougall. New York: Charles 
Scribner’s Sons. 


Miitarv LAW AND THE SUPREMACY OF THE CiviL Courts. Edited by Richard 
O’Sullivan. London: Stevens & Sons. 


MANUAL OF THE LAW oF EviDENCE. By Sidney L. Phipson. London: Sweet & 
Maxwell. 


THE SALVAGING OF CIvILizATION. By H. G. Wells. New York: The Macmillan 
Company. 


Year Book 1920. Washington: Carnegie Endowment for International Peace. 


TRAITE DE Droit INTERNATIONAL PusBtic. Volume II. By Paul Fauchille. Paris: 
Rousseau et Cie. 


| 
; 
ees 
4 
7 
4 
4 
4 
i 
i 
q 
4 
3 
4 
| 
| 
| 
: 
; 
: 
a | 
; 
4 | 


ADVERTISEMENTS 
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Working Capital 


Reduction in sales revenue, whether from lower prices 
or lessened volume, brings many acute problems. 


The question of working capital alone is causing execu- 
tives and bankers grave concern. They realize that 
lessened profits brings the need for economies both in 
expenses and in capital. 


Economies may be made (1) by reducing the cost per 
operation and per unit through proper control of pro- 
duction and purchases; (2) by reducing the inventory 
to the lowest practical basis, through proper balancing. 
To accomplish these results is the work of the industrial 
engineer. His first step is an industrial audit which 
places before business executives and their bankers the 
essential facts of that business, including finances, 
manufacturing and sales. 


For such an audit, and for the recommendations to 
which it leads, our joint organization of accountants 
and engineers is especially fitted. We shall be glad to 
talk over with you how our services can benefit any 
company in which you may be interested. Write 
for our booklet ‘‘ An Industrial Audit.”’ 


19 Scovell, Wellington & Company 


Accountants — Engineers 
A National Organization for Constructive Service 


Boston, 110 State Street Cleveland, Hanna Building 
Springfield, Mass., Stearns Building Chicago, 10 South La Salle Street 
New York, 27 William Street 


Please mention Taz Raviznw when dealing with our Advertisers. 
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Send for this Tax Bulletin— 


What changes will be made in the 
| Federal income tax law? What sub- 

stitutes will be offered for the excess- 
profits tax. 


Read Secretary Mellon’s recom- 
mendations and the resumé of meas- 
ures now before Congress—in our 


preliminary bulletin on the Revenue 
Act of 1921. 


Copies of this and future bulletins may be had on 
request. 


The Corporation Trust Company System 
15 Exchange Place, Jersey City 


Organized 1892 
Boston, 53 State Street Philadelphia, Land Title Bldg. 
(Corporation Registration Co.) Portland, Me., 281 St. John Street 
Chicago, 112 W. Adams Street St. Louis, Federal Reserve Bank Bldg 
Pittsburgh, Oliver Bldg. Wilmington, duPont Bldg. 
Washington, Colorado Bldg. (Corporation Trust Co. of America) 
Los Angeles, Title Insurance Bldg. Albany Agency, 158 State Street 
(The Corporation Company) 
Affiliated with 


THE CORPORATION TRUST COMPANY 
37 Wall Street, New York ~ 
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Contracts, Problems in the Law of. By Henry Winthrop Ballantine, Dean of the College of Law, Uni- 
versity of Illinois. 359 pages, 1 vol., price $2.50. Publishers, The Lawyers Co-operative Publishing . 
Company, Rochester, N. Y. 

Corporations, Municipal, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law in Harvard 
University. Harvard University Press, Cambridge, Mass. 1 vol.,8vo, 685 pages; price, half calf, $4.00. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University 
Law School. The most comprehensive case-book on this subject. 1911. 1 vol., pp. xiv, 503; 177 cases, 
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ERHAPS, the letter is the most personal of all 
things which men use. A man writes what he 
would say if he could meet his correspondent face 

to face, and all the pride that he takes in his own ap- 
pearance is then transferred to the stationery that carries 
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By LYLE T. ALVERSON 
(Of the District of Columbia Bar) 
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This is the only comprehensive 
digest of opinions extant, deal- 
ing with income and profits tax 
questions, reflecting the opin- 
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Attorney General exclusively. 


It gives the law as it is accord- 
ing to judicial interpretation. 
Nothing else is attempted. 


This book is in a class of its own. 
It is not only complete in itself. 
It can be used also as a supple- 
ment to all existing works on the 
subject. 


It covers every reported decision, 
bearing on Income Tax matters, 
of all the Federal and State 
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important decisions not reported 
anywhere. 


The cases were studied and di- 
gested with a view to bringing 
out Income Tax Points Only so 
as not to divert the attention of 
the reader from the tax question 


in hand. 


It studiously avoids departmen- 
tal rulings, many of which have 
given rise to the application of 
theory in Income Tax Questions 
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judicial interpretations. 


It also contains in an appendix 
all the Federal Income Tax Laws 
complete from 1909 to 1918 in- 


clusive. 
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Book III. AVOIDANCE OF THE CONTRACT 
Book IV. PERFORMANCE OF THE CONTRACT 
Part I. Conditions and Warranties 
“ II. Delivery, Acceptance, and Payment 
Book V. BREACH OF THE CONTRACT 
Part I. Rights and Remedies of the Seller 
* II. Rights and Remedies of the Buyer 


Mail your orders direct to the Publishers: 


The CARSWELL CO., Limited 
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Harvard Law School Association 


President, Hon. OttveR WeENpDELL Homes. 


Secretary, Frank W. GRInNELL, 
60 State Street, Boston. 


Treasurer, REGINALD HEBER SmiITH, 
60 State Street, Boston. 


COUNCIL 


Term Expires 1921 Term Expires 1923 
IRVIN M. GARFIELD, LL.B., '96, Boston. - OLIVER Prescott, LL.B., '92, New Bedford. 
FRANK F. Dresser, LL.B., Worcester. Murray SEASONGOOD, LL.B., Cincinnati. 
FRANK W. KNOWLTON, LL.B., 02, Boston. Henry L. SHattuck, LL.B., '04, Boston. 
Term Expires 1922 Term Expires 1924 
CHARLES S. RACKEMANN, LL.B., ’81, Milton. T. Fietp, LL.B., 03. 
G. THOMPSON, LL.B., 91, Newton. FRANcIs G. GoopaLe, LL.B., 
GEORGE W. WIGHTMAN, LL.B., '15, Boston. CHARLES E. HuGHEs, JR., LL.B., 12. 


HE objects of this Association are to advance the cause 
of legal education, to promote the interests and in- 
crease the usefulness of the Harvard Law School, and to 
promote mutual acquaintance and good-fellowship among 
all members of the Association. 
All men who have attended the Harvard Law School for 
at least one year are eligible for membership. 


During the past year nearly five hundred men have 
joined the Association so that it now has approximately two 
thousand five hundred members. It should have three 
thousand members. 


Any qualified person may become a life member for 
one payment of twenty-five dollars or an annual member for 
a payment of three dollars the first year and two dollars 
each year thereafter. Checks should be sent to the Treasurer. 

All members of the Association are given copies of the 
Centennial History of the Harvard Law School. . 

The names of members of the Association will be printed 
in capital letters in the geographical list of graduates in the 
next Quinquennial Catalogue to be published this fall. 
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PICTURES FRAMING SOUVENIRS 
SPECIAL RATES IN FRAMING 


_ American and English Jurists, Statesmen, and Famous Men 


Photographs of Law School—any size 
Parliament House Pictures in Color 


J. F. OLSSON & CO., Art Dealers 


HARVARD SQUARE 


TELEPHONE, 894-M CAMBRIDGE 


The Tupper 


PORTRAITS OF GENTLEMEN 
BY PHOTOGRAPHY 


FOR THIRTY-EIGHT YEARS THE. NAME OF TUPPER 
' HAS BEEN ASSOCIATED WITH THE LAW SCHOOL 


Special Rates for Law Men 


HARVARD SQUARE, Opposite Entrance to Cambridge Subway 


DURGIN, PARK & CO. 


Market Dining Rooms ™ 
30 North Market and 31 Clinton Street, BOSTON 


BILLINGS & STOVER 
Hpothecaries 


1360 MASSACHUSETTS AVENUE 
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LAW QUARTERLY REVIEW 


EDITED BY 


A. E. RANDALL 
BARRISTER-AT-LAW 


*,* Annual Subscription, net 15s., post free | 
Single numbers, 5s. each, net 


The objects of the Review include — 


The discussion of current decisions of importance in the Courts of England and 
Wales, and (so far as practicable) of the Colonies, the Unjted States, British 
India, and other British Possessions where the Common Law is administered. 

The consideration of topics of proposed legislation before Parliament. 

The treatment of questions of immediate political and social interest in their 
legal aspect. 

Inquiries into the history and antiquities of our own and other systems of 
law and legal institutions. 

Endeavour is also made to take account of the legal science and legislation of 
Continental States in so far as they bear on general jurisprudence, or may throw 
light by comparison upon problems of English or American legislation. 

Current legal literature receives careful attention; and works of serious 
importance, both English and foreign, are occasionally discussed at length. 


“* The greatest of legal quarterly reviews . . . the series of ‘ Notes ’ always so entertaining 
and illustrative, not merely of the learning of the accomplished jurist (the Editor) but of the grace 
of language with which such learning can be unfolded.” — Law Journal, 

“ The *‘ Law Quarterly ’ is well packed with learned dissertations as well as with Notes and 
Reviews which may be considered the lighter side of the issue. Legal experts may always count 
on finding some article on their special subject.” — Saturday Review. 


Catalogue of New and Second-Hand Law Reports and Text-Books and 
: Private Acts of Parliament post free. 


STEVENS & SONS, Ld., 
119 & 120, Chancery Lane, London 
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LAW SCHOOL 


| HARVARD UNIVERSITY 


TERMS OF ADMISSION 
The following persons will be admitted as candidates 
for a degree: 


1. Graduates of colleges of high grade. 
2. Graduates of other colleges of approved 
standing who ranked in the first third of 


the class during their senior year. 


The following persons will be admitted as unclassified 
students: 


1. Graduates of approved Law Schools 
having a three-year course for their de- 
gree. 


Unclassified students are not eligible for a degree. 


FOR FURTHER INFORMATION APPLY TO 


THE SECRETARY, Harvard Law School 


CAMBRIDGE, MASS. 
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BOOKS 


Offered by 
ILLINOIS BOOK EXCHANGE 


202 S. CLARK STREET 


CHICAGO, ILL. 


Advocate. Elliott’s work of, 1911. 
Advocacy. Robbins’ American, 1913. 
Agency. Archer,G.L. 1915 .. . 
Agency. Reinhard.G.L. 1902 . 
Agency. Mechem.F R. 1889 . 


Dobie. A.M. 1914 


Bills & Notes. Norton, C. P. 
Bills & Notes. Tiedeman, C. 


Civil Law. Howe, W. W. 

mmon Law. Pound's Readings . 
-Const. Law. McClain, E. 1910 F 
Contracts. Knowlton’s Anson. °87 . 
Contracts. Huffcutt’s Anson. ‘06 . 
Contracts. Archer,G.L. 1916 . 
Contracts. Bishop, J.L. 1887 . 
Contracts. Lawson, J.D. 1893 
Contracts. Wallis,H.E. 1909 . 
Contracts. Clark,W L. 1904 . 
Crim. Law. Bishop 1.P. vol.I . 
Crim. Law. Browne I 1892 . 
Crim. Law. Clark,W.L. 1909 . . 
Crim. Law. Clark & Marshall. '05 . 
Crim. Law. Hughes C. 1901 . 
Crim. Law. Washburn, E. 1900 
Corporations, Priv. Clark’s. ‘07 . 
Corporations. Clark & Marshall 

Tompkins’ Summary. 
Corporations. Elliott,C.B. 1900 . 
Corporations. Mun. Elliott. "98 
Creditor’s Rights & Rem. Glenn, G. 


Damages. Sedgwick,G. 1909 . 
Damages. Willis H.E. 1910 - 
Dom. Rel. Browne,I. 2nd ed. ‘ 
Dom. Rel. Tiffany,F.B. 1896 ‘ 
Dom. Rel. Long, J R. 1905 . 
Dom. Rel. Peck,E. 1913 . . 
Dom. Rel. Spencer,E.W. 1913 
Dom. Rel. Rodgers, W.C. 1899 
Dom. Rel. Schouler, J. 1895 

Elem. Law. Smith,W.D. 1896 
Elem. Law. Clark, W.L. 1909 . 
Elem. Law. Dunlap,M.E. 1905 . 
Elem. Law. Fishback, W.P. 1896 . 


Equity & Eq. Pl. 
Equity Pl. 
Equity Pl. 
Equity. 


Merwin, H.C. °95 
Van Zile, P. 1904 
Fletcher, W. M. 
Fetter’s (Hornbook). 
Eaton’s (Hornbook). 
Greenleaf’s Ist vol. 
Evidence. Greenleaf’s Ist vol. 
Evidence. Greenleaf's Ist vol. Lewis’ 
Evidence. Underhill, H. C. 1894. 
Federal Jurisd. Curtis, B. R. 
Federal Jurisd. Hughes, R M. 
Federalist. Bei Essa: 
Constitution and other jon = 
Hornbook Series. Lasteditions . . 
Insurance. Elliott,C.B. 1903 
Interstate Commerce. (Calvert) 
Instr.to Juries. Hughes,C. '05 . 
Neg. Instr. Daniel & Douglas. °03 . 
Neg. Instr. Bunker,R.E. 1905 
Neg. Instr. Brannan, J. D. 
Neg. Instr. Selover, A. W. 
Partnership. George, W. 
Pers. Prop. Childs, F. H. 
Pers. Prop. Darlington, J. 
Pleading (Civil). Heard, F. 
Pleading (C.L.). Tyler's Stephen 
Pleading (C.L.). Andrew’s Stephen 
Pleading (C.L.). Perry,R 1897 . 
Practice. Elliott,B.K.& WF. . 
Procedure (Civil). Martin, A. 
Quasi-Contr. Keener, W. A. 
Real Prop. Goodwin, F 1905 
Real Prop. Newell,G. 1902 . . 
Real Prop. Minor & Wurts. 1910 
Real Prop. Kirchwey’s Readings 
Real Prop. Tiedeman,C. 1892 . 
Real Prop. Warvelle,G.W. 1900 
Sales. Browne,I. 1894 
Sales. Benjamin,R.M. 1896 . 


1902. 


99 


Sales. Burdick,F.M. 1901 . 

Sales. Burdick,W.L. 1901 . 

Torts (Non-Contr.). Bishop, J. P. 
Torts. Burdick,F.M. 1908 . . 
Torts. Bigelow,M.M. 1901 . . 
Torts. Cooley, T.M. 2nd ed. 

Torts. Cooley’s Elements of. °95 
Torts. Hale,W.B. 1896 
Transportation. Johnson, E.R. ‘09 
Wills. Borland, W.P. 1907 .. 
Wills. Underhill, H.C. 2 vols. 


4.00 
4.00 
4.00 
3.50 
3.50 
3.00 
4.00 
3.00 
3.00 


IF REMITTANCE ACCOMPANIES THE ORDER, WE WILL PREPAY TRANS- 
PORTATION TO ANY ADDRESS IN THE U.S. A. 


(Catalog of Practitioners’ Books Mailed on Request) 
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The Wordard Law Review 


OFFERS 


OUND SETS, comprising volumes 1 to 34, 
with Index of volumes 1 to 25 inclusive, 
at the net price of $153.00. 


SINGLE VOLUMES: 


26 to 


Buckram binding 


HARVARD LAW REVIEW ASSOCIATION 
AUSTIN HALL, CAMBRIDGE, MASS. 


at $5.00 
- at $7.00 


CASES on EQUITY 


By 
GEORGE L. CLARK 


Especially adapted for use in schools 
that wish to give to Equity, (including 
Trusts) substantially the equivalent of 
four recitation hours per week through- 
out one academic year. 


PRINGIPLES or EQUITY 


L. CLARK 
Valuable both for student and practi- 


tioner. 

In use as a text in the following law 
schools: Dickinson College of Law, 
John Marshall Law School, University 
of South Dakota, University of Ala- 


trac 1 

and cig (165 pp); bama, Dame University How- 
Prevention of Crimes, etc. (15 pp). ard University. 
415 pages, Price . . - $4.00 

PART II: Trusts (250 pp). m Price $5.00 
205 pages, Price . © $3. Mi 

Ref. tion of Instruments (45 

III: Bile is Quis sTimet, Tennessee Edition. . ..... $7.50 
etc. (30 pp); Bil Illinois Edition . . $7.50 
pol Mi OuioEditin ......., $7.50 


I, and III bound together 


E. W. STEPHENS PUBLISHING COMPANY :: 


Columbia, Missouri 
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COMPLETE BREE | 


A COMPLETE TABLE 
OF FEDERAL ACTS 


HAVING POPULAR AND STATUTORY DESIGNA- 
TIONS—THE ONLY TABLE OF ITS KIND THAT IS 
ABSOLUTELY UP-TO-DATE. SPECIFIC REFERENCES 
SHOW WHERE EACH ACT CAN BE LOCATED 
IN THE UNITED STATES 
STATUTES 


No obligation or expense is incurred in 

asking for this book, but it will enable us to 

give you some new and valuable information 

relating to the federal units—case and 

statutory — in your library. 


USE THE COUPON 


Tue Frank SHEPARD Company, 
Bradstreet’s Building, 
140-148 Lafayette Street, New York, N. Y. 


Dear Sirs: 


Send me, WITHOUT COST, your’ complete table of federal acts with popular 
and statutory designations. 


What new information can you give me on citations for the following reports and 
statutes? 


Reports. 


Statutes 
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A BRIEF SURVEY 
— OF — 
EQUITY JURISPRUDENCE 


by 


C. C. Langdell, LL. D. 


Late Dane Professor of Law in Harvard Un tewelta, Emeritus 


SECOND EDITION - ENGLAND, 1908 


434 pp. = cloth - $4.50 


Published by 


_ The Harvard Law Review Association 


Cambridge, Mass. 
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